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SHADOWS OVER THE LEGAL PROFESSION 


Address by D. H. REDFEARN, President of the 
Florida State Bar Association, at the Annual Conven- 
tion at Jacksonville, Florida, April 19 and 20, 1940 


During the past twenty-five years it has been my privilege to attend many meetings 
of state bar associations. Almost invariably at these meetings some speaker has extolled 
the past glories of the legal profession and pointed with pride to the leadership of its 
members. These speakers have reminded us that, of the thirty-one presidents of the 
United States, twenty-five have been lawyers; that, of the forty-nine secretaries of state, 
forty-seven have been lawyers; that the attorneys general, both state and federal, have 
been lawyers; that almost all judges, high and low, are lawyers promoted from the ranks 
of the profession; that, if lawyers have not been in numerical majority in Congress and 
in our legislatures, they have wielded the preponderance of influence, and that the 


130,000,000 people of the United States in effect are governed by approximately 175,000 
lawyers. 


With due respect to the honored past of our profession, I desire at this annual meet- 
ing to direct your attention to the future, to peer with you into the mists of uncertainty 
ahead, and to try to determine what we should do to make sure that our future may some 
day become a past worth glorifying. “Coming events cast their shadows before” them, 
and the shadows now appearing over the legal profession indicate that a new order is 
approaching which may greatly change our profession. I shall diseuss briefly some of 
these shadows. 


Shadow Number One—Arbitration 


America’s great business magazine, FORTUNE, published in its December, 1938, 
issue, an article on arbitration, titled “You Don’t Need To Sue.” There are two sub- 
titles to this article. The first states: 


“In most business disputes only a little impartial horse sense is needed 
to decide right and wrong. The American Arbitration Association 
deals it out quickly and cheaply.” 


The second sub-title states: 


“Tf you’ve ever been party to a lawsuit, you don’t have to be told about 
the onerous costs in time and money. Read here how some 11,000 
pairs of litigants have sidestepped those costs by sitting down at a table 
and letting a group of honest, experienced business men act as judges.” 


This article states that the American Arbitration Association is an organization 
through which disputes can be settled quickly, privately, and inexpensively; that decis- 
ions are made by impartial laymen arbitrators whose rulings can have the legal force of 
a court judgment. It avers that the American Arbitration Association was organized 
approximately fourteen years ago by a group of business and professional men as a 
means of obviating the costs, the endless delays, and the public acrimony of litigation, 
and that this association has eighty-feur directors, among whom are such prominent men 
as Cornelius F. Kelley, William H. Vanderbilt, Owen D. Young, Charles M. Schwab, 
Frederick H. Ecker. and Cornelius V. Whitney, 
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In the February, 1938, issue of the AMERICAN MAGAZINE there appeared an 
article by Holman Harvey, titled “Streamlined Justice.” It began in the center of the 
page; across the top of the page was a cartoon which pictured an old, out-of-date, 
wooden-wheeled cart, pulled slowly along the road by two oxen. On the side of the ox- 
cart were written the words “Law Courts.” In the oxeart was a be-whiskered old man 
with cap and gown, holding in his hand a law book. Speeding by this antiquated vehicle 
was a modern streamlined train, on the engine of which appeared the word “Arbitra- 
tion.” Under this cartoon appeared these words: 5 


“Kapress-speed settlement of disputes now 
replaces the creaking wheels of courts...” 


The writer states that: 


“Americans pour out millions of dollars every year in litigation, and the 
United States Department of Commerce has said that, next to war, it is ‘the 
largest item of preventable waste in our civilization. As a remedy,’ it adds, 
‘Arbitration stands supreme.’ 


“Our courts, especially in the big cities, are jammed; court calendars in 
many localities are two and three years and more behind. ... Many 
times the courts have expanded to relieve the pressure, but even the en- 
larged courts have fallen behind. The resulting delay in obtaining justice 
is often very costly to the citizen. . . . Arbitration offers a soultion; one 
which involves no judges, no juries, no lawyers, bailiffs, recording steno- 
graphers, and no courtroom audiences and hangers-on. It offers a simple, 
businesslike procedure which cuts like a blade through legal complexity 
and delay... .” 


The author further said: 


“Just the other day a Midwestern department-store man told me this 
story: 


“Several years back we’d ordered a carload of women’s hats—those 
Empress Eugenie hats the women were wearing. When they came we 
noticed the manufacturer had used cheaper materials than specified. We 
wanted the hats, for they were selling like hot eakes. So we told the manu- 
facturer we’d take them anyhow if he’d shave the price. Well, he saw the 
market for these hats booming everywhere, so he decided he’d stand pat. 
We wouldn’t accept them, and he finally sued us. 


““Tt took more than two years to get the case to trial, and, what with 
postponements and appeals, we fought over those damned hats for more 
than four years. Now, he’s got to take ’em back. Today he can’t get a 
nickel apiece for them—no woman would be caught dead in one. We would 
have had a nice profit selling them at the time. So we both lost. That’s 
what these court delays do—just raise hell with things. I say something 
ought to be done.’ 


“My friend wohld have got his case to trial in two weeks before an 
Arbitration Court. For there is no such thing as a congested Arbitration 


court. Each case is tried in its own special court, summoned for that sole 
purpose.” 


In comparing arbitration with court procedure, the author said: 


“As I watched the proceedings, I began to wonder that we Americans 
have endured so long the medieval pomposity in our courts, the incompe- 
tency of juries, the paid witnesses, and all the legalistic rules and prece- 
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dents handed down, many of them, from the Elizabethan era and before. 
I wonder that we have tolerated so long the indefensible delays and expense 
of obtaining simple justice in America.” 


The American Arbitration Association was incorporated in 1926. Under its charter 
it is non-profit making; it is also non-politieal and non-partisan. It has been instru- 
mental in the arbitration of many thousands of cases ranging from small amounts to one 
case involving more than two million dollars. In the year 1938, the Ameriean Arbitra- 
tion Tribunal arbitrated 2,145 cases. An increasing number of business disputes in 
America will be lost to the courts and to the lawyers and will go to arbitration boards, 
unless reforms in our court procedure are made without delay, in order that we may 
give quicker service. 


Florida statutes provide for arbitration as follows: 


“All parties to any controversy before or after suit thereupon may 
make a rule of court of any arbitration to which they may desire to submit 
such controversy.”—C. G. L. 4562. 


Under this statute an agreement for arbitration of existing controversies is made 
effective if the parties make it a rule of court. However, this statute does not provide 
for the most important class of cases—those which have not yet arisen, such as disputes 
growing out of contracts. Those interested in the settlement of controversies by arbitra- 
tion may endeavor to have enacted in Florida a statute to provide than an agreement to 
arbitrate either an existing or a future dispute shall be enforceable. In those states 
having such a statute, an arbitration clause in a contract is valid and binding without 
being made a rule of court. Under the common law, an agreement to submit a contro- 
versy to arbitration was revocable at will be either party. This is the law in Florida 
now, except as to existing controversies which have been made a rule of court. 


Maritime arbitration was provided for by Congress in 1925 by an act known as The 
United States Arbitration Act. Our former system of prolonged litigation caused injury 
to our foreign trade. Argentine grain merehants at one time became very much dis- 
satisfied with our methods of settling commercial controversies. If they shipped grain 
to the United States, all legal questions arising out of dispute perta*ning to the cargo 
were settled by court procedure, which sometimes required months or years. If those 
same Argentine merchants shipped grain to England, all legal questions arising could 
be settled within a few hours after the arrival of the cargo, under English arbitration 
methods. Under such cireumstanees, the Argentine merchants were naturally more eager 
for British business than for American. 


Arbitration is steadily on the increase, and will continue to take business away from 
the courts and the lawyers until we modernize our procedural system so that justice may 
be obtained more quickly in the courts. 


Shadow Number Two—Encroachments On the Legal Profession 


There is a widespread and persistent belief that procedure in the administration of 
justice needs to be revised and adjusted to modern conditions. Encroachment on the 
practice of law has been encouraged by the popular belief that the lawyer is backward 
in his thinking and behind the march of progress in his methods. It is not a credit to 
the legal profession for it to have remained so indifferent, during the past twenty years, 
to the increasing destruction of confidence in the profession and regard for the integrity 
of the courts by the activities of unauthorized practitioners. This indifference has en- 
couraged the encroachment on the practice of law by private persons, corporations, and 
agencies, among which may be mentioned illegal collection agencies, practice brokers, 
automobile service associations, independent insurance adjusters, certain law lists, and 
some of the title insurance companies. The encroachment of these non-bar organiza- 
tions is made easier by the advantage they take of the professional restrictions which 
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prevent lawyers from soliciting business and advertising. By the code of ethies of our 
profession we are forbidden to advertise our ability or our desire for any class of busi- 
ness, and this is proper. Yet, competing with us are these unauthorized practitioners, 
with no restrictions against advertising for business, unhampered by any code of ethies, 
free from any disciplinary supervision, and without standards of education. They may 
indulge in unethical conduct and may practice champerty and maintenance without being 
answersable to any authority set up in their organizations for the protection of the 
public. 


Any lawyer guilty of ambulanee chasing not only violates the ethies of his profes- 
sion but runs the risk of being disbarred. Yet it has heretofore been considered proper 
by some for an independent insurance adjuster to chase ambulances, make unfair settle- 
ments, and, by any kind of persuasive means, foree a settlement on an injured person or 
prevent him from seeing his lawyer. 


Laymen have a proper place in the adjustment of claims, but there should be a line 
of demareation drawn between proper and improper activities of lay adjusters. Re- 
cently a step has been taken by the Committee on Unauthorized Practice of Law of the 
American Bar Association towards distinguishing, in the insurance claim adjustment 
field, between the proper activities of lay adjusters and those which should be the ex- 
clusive function of the lawyer. A Conference Committee of Adjusters was formed on 
January 8, 1939, composed of five representatives of the American Bar Association and 
five representatives of the major associations in the fire, life, and casualty insurance field 
concerned with the adjustment of claims. This is a forward step which may ultimately 
lead to satisfactory results. 


Lawyers cannot advertise, and yet title insurance companies seeking business which 
has heretofore belonged to the legal profession advertise in newspapers and along the 
roadside such slogans as “Insure and Be Sure,” “Avoid Title Troubles—See Our Title 
Company,” all insinuating that it is not safe to deal with a lawyer when purchasing 
real estate. Title insurance companies have a proper place in the business world, but 
either their ethics or the law should prohibit their encroachments on the legal profession 
by such improper advertisements. As the lawyer cannot advertise, should not those 
seeking business heretofore recognized as belonging to the legal profession be prohibited 
by law from advertising for it? If the legal profession is to compete with unauthorized 
practitioners and recapture the business which is now eseaping, it must not only seek 
legislation to that end, but it must also revamp the procedural system so as to give 
better serviec, and must continuously improve its standards of ethics and edueation. 


All other professions organize in some form of union to protect themselves and the 
section of the public which they serve. Only the lawyer has remained ruggedly indi- 
vidualistie. 


“With an automobile industry pouring cars and traffic accidents into the 
streets of the metropolis, with conveyor-belts at one end, and one-way 
streets, traffic lights, and express highways at the other, with national labor 
organizations, national markets, national organized finance, with ‘private’ 
businesses and industries numbering their respective citizenry in figures 
that look like the population-figures of cities, the Bar, in modern dress but 
in a buggy, attempts to eross the Loop. Its organization is just about 
that of 1838—the most individually and individualistically organized activity 
in these United States. The very peanut vender on the street will, for ex- 
ample, be found leasing his eart from Peanuts, Ine., returning it nightly to a 
central garage, or even working as a sales employee in a limited territory, 
his only independence being his commission. The farmer, the stronghold 
of individualism, joins a co-op, comes in under a federal government plan, 
crops for a landlord or a mortgagee. Only the lawyer—most of him—still 
ruggedly demonstrates the maxim: “Divided We Fall.” 1 
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A hopeful sign for our profession is the fact that there are now funetioning in the 
United States more than four hundred committees of state bar associations on unauthor- 
ized practice of law, in addition to the national commiitee of the American Bar Associa- 
tion. Another hopeful sign is the fact that lawyers in America are awakening to the 
fact that they must organize and seek legislation to prevent unfair encroachments on 
their profession, to seek legislation defining the practice of law, and to assure the publie 
of protection against unauthorized practitioners. 


Shadow Number Three—Centralization of Law Practice 


In the July, 1939, issue of HARPER’S MAGAZINE appeared an article titled “The 
Law Factories,” by Ferdinand Lundberg. In this article he states: 


“The bulk of the really lucrative law business of the United States is 
probably transacted by no more than three hundred metropolitan law 
firms ;” 


that 


“These big law firms have sprung up like shadows alongside the great 
corporations and banks ;” 


and that lawyers from the leading law firms are 


“ . strewn through the directorates of America’s corporate system, s't- 


ting among the directors of banks, insurance companies, railroads, manu- 
facturing and merchandising corporations, and among the trustees of schools, 
universities, hospitals, churehes, charitable institutes, and philanthropie 
foundations.” 


Mr. Lundberg states that: 


“Beyond the charmed inner circle of the leading firms exists a fairly 
narrow fringe of small firms and individual practitioners who pick up the 
better left-overs of the legal work sueh as the personal business of an 
oceasional well-to-do citizen, an odd industry here and there, all the so- 
ealled plaintiffs’ damage suits, the criminal defense work, and the divorce 
work. 


“Beyond this narrow fringe is the great realm of outer darkness, large in 
number, small in income, usually inferior in training and ability. In this 
outer realm are the men who haunt the courts hoping to pick up a reference, 
a receivership, a guardianship, or an assignment to a criminal ease.” 


From an examination of Poor’s Register of Directors (1939), Mr. Lundberg econ- 
cludes that probably four thousand lawyers hold at least fifteen thousand company 
directorships, including directorships in the great corporations and banks in our country. 
One large law firm holds approximately sixty-five corporations, bank, and insurance 
directorships. Such firms are thus able to control the legal work of the great corpora- 
tions which transact business throughout America. 


Reeent statistics indicate that approximately forty per cent of the industrial wealth 
of this nation is controlled by some two hundred corporations. These corporations have 
their general offices in, or maintain close connections with, the metropolitan financial 
distriets. Consequently, we would expect to find the big Jaw firms clustering around and 
serving these vast reservoirs of wealth. 


The gradual concentration of legal business in the great financial centers in the past 
thirty-five years has resulted from the merger of smaller industries into larger units, in 
the interest of efficiency and economy. These large law firms have grown up as a 
result of these mergers and concentration of wealth. 


| 
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During the past decade of railroad receiverships, the legal business of the railroads 
has come more and more under the control of the large law firms serving the great 
metropolitan financial centers. In the development of chain-store organizations and 
banks and businesses serving the entire nation, their legal business has also tended to 
come under the control of such metropolitan firms. This development is gradually de- 
creasing the income of the lawyers in the smal'er communities. 


In recent years the tremendous increase of legislation and regulation in special 
fields has made it impossible for the general practitioner to have the knowledge and 
experience essential to representing his clients in such fields. Consequently, specializa- 
tion in such matters as Interstate Commerce Commiss:on work, federal and state tax- 
ation, Federal Trade Commission practice, proceedings before the Securities and Ex- 
change Commission, workmen’s compensation boards, and before other administrative 
bureaus, has necessitated the association in large law firms of specialists, to the end that 
the firm as a whole may be competent to handle the various types of business which 
clients from time to time present. 


Every business man feels the increasing need for legal advice in his taxation and 
financial problems, as well as in his relations with his employees and the trade practices 
of the industry in which he is engaged. A large corporation conducting a widespread 
business is in especial need of advice on a great variety of matters. Therefore, it seems 
natural that large law firms should have been formed to meet the increasing need of 
large corporations for legal advice. 


In discussing the centralization of the law practice in recent years, I do not intend 
to criticize the large law firms. I am merely pointing out an economic trend, resulting 
from our present social order, which is casting a shadow over the future of our pro- 
fession. As the cream of the law practice comes more and more under the control of the 
larger metropolitan firms, many of the lawyers in other sections of the country find 
themselves becoming more and more impoverished and, therefore, more subject to the 
social disturbances now besetting us. 


Administrative bureaus and governmental jobs especially appeal to the lawyer who 
sees his practice slipping away. Perhaps, if the centralization continues, there will be 
greater numbers of lawyers cooperating with the politicians in demanding more adminis- 
trative bureaus and more government control. Thus, the specter of regimentation casts 
its shadow in the form of more administrative agencies, both state and national. 


Shadow Number Four—Administrative Agencies 


The Constitution of the United States provides for a government with three branches 
—executive, legislative, and judicial. It does not specify the ministerial or administra- 
tive functionaries through whom the details of public business are to be transacted. It 
permits the existence of such official agents or advisers, but leaves the number and kind 
and the organization of the various departments to Congress. 


The Congress of the United States, in 1789, during its first session, established 
several executive departments. From time to time thereafter other departments were 
added, so that, with the establishment of the Department of Labor in 1913, there were 
ten executive departments of our government: the Department of State, the Department 
of War, the Department of the Treasury, the Department of Justice, the Post Office 
Department, the Department of the Navy, the Department of the Interior, the Depart- 
ment of Agriculture, the Department of Commerce, and the Department of Labor. 


These departments delegate authority to various boards and bureaus for the purpose 
of transacting the business of the public. Congress has also established numerous inde- 
pendent agencies with administrative powers. For illustration, when the railroads be- 
came intolerant of the rights of the public, Congress in 1887 created an administrative 
agency, known as the Interstate Commerce Commission. As industry expanded and 
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wealth increased, life became more complex, and the establishment of more and more 
administrative agencies became necessary. When too rapid industrial expansion led to 
over-speculation, there followed the economie break-down of 1929. The people de- 
manded immediate relief, which the three departments of the government were not pre- 
pared or organized to furnish. As a result of this perplexing situation, Congress turned 
to the administrative approach to our many problems, and administrative bureaus multi- 
plied rapidly. As a host of private rights are no longer decided in the eourts but 
through these administrative tribunals, Chiet Justice Hughes recently stated: 


“The distinctive development of our era is that the activities of our 
people are largely controlled by government bureaus in state and nation.” 


In 1932 the platform of the Democratic party denounced the bureaucracy of the 
Hoover administration. Yet, since 1932, bureaus or administrative agencies have multi- 
plied with alarming rapidity, so that we now have, according to the best estimate I am 
able to obtain, at least one hundred thirty of these bureaus or agencies in Washington, 
with employees running into the hundreds of thousands, and expenditures into the hun- 
dreds of millions. In addition to the one hundred thirty administrative bureaus in Wash- 
ington, there are hundreds of state administrative bureaus and commissions. 


Three alarming situations have developed as a result of the establishment of so many 
administrative bureaus: first, the organization of the employees of the federal agencies 
to perpetuate the existence of such agencies and even to defy Congress in their regula- 
tion; second, the increasing tendency to regard administrative action as beyond the pro- 
tection afforded by judicial review; and, third, the ever-expanding regulation of all 
types of individual and business activities by political appointees in charge of such 
agencies. 


Our form of government, as now constituted, cannot be operated without adminis- 
trative agencies, and it may be possible that in due course they will develop into a fourth 
department of our government. However, they must be made subject to checks and 
balances similar to the other departments, for it is only a step from bureaucracy to 
autoeracy, and autoeracy is the last step before dictatorship. Unless checks and balances 
are provided for these agencies, eventually the citizens may stand helpless before them, 
manned as they are by political appointees. To many of these administrative bureaus 
or agencies, Congress has delegated limited legislative powers. Thus, not only do the 
officials of such bureaus have power of legislation pertaining to matters coming before 
them, but they also possess the power to act as judge, jury, and proseeutor. Many who 
are interested in perpetuating these agencies in their present form contend that they are 
manned by experts more capable of rendering justice between the people than the courts 
and the judges. 


These agencies do have many fine executives and employees who are recognized ex- 
perts in their lines, but not all of them are experts, and the rights of the people of this 
country should not be judged by administrative agencies, whether manned by experts 
or not, unless the procedure and the final orders of such agencies are made subject to 
the jurisdiction of the courts. 


All of us know that government jobs are too often passed out in payment for 
political debts, and that, as a result of political pressure, the employees of these bureaus 
are too often not “experts.” The Honorable Frank Murphy, who is now an Associate 
Justice of the Supreme Court of the United States, while he was Attorney General of the 
United States said in a publie address: 


“The ancient practice of passing out government jobs in payment of 
political debts must end; ... 


“A large percentage of public jobs has been and is today controlled by 
machine polities and special interest groups; .. . 


: 
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“We must abandon the idea that the government payroll is a legitimate 
field for charity and benevolence towards special groups of persons who 
lack the qualifications for public service; .. . 


“The opposition of these groups, together with public ignorance of much 
efficiency, graft, and waste resulting from the spoils system, has been 
enough to undermine virtually every effort to establish and enforce a sound 
personnel management in government.” 


Administrative law, as prescribed by rules and regulations of the federal agencies, 
is of such enormous volume as to require the daily publication of the Federal Register. 
The law which provided for the publication of this journal was passed in July, 1935; 
it carried with it a provision that each federal ageney should prepare and file on July 1, 
1938, a complete 

“". . codification of documents which have theretofore been issued and 
which remain in effect. A standing publication committee is, then, within 
ninety days, to make a report upon this compilation to the president, who 
is authorized to have this published in an edition of the Federal Register. 
In this way, we are, supposedly, to become advised of the nature, volume, 
and content of existing administrative law.” 2 


Although such codification was directed to be filed by July 1, 1938, these reports 
have not yet been printed. According to advice from the Superintendent of Documents, 
Government Printing Office, Washington, D. C., this codification is now being issued. 
It will consist of twenty-two volumes, under the general title “Code of Federal Regula- 
tions.” Two volumes have already been issued, but it is not even predicted when the 
complete set will be ready. 


As an illustration of the immense activities of these federal agencies, it took ap- 
proximately seventy-five pages of the Federal Register to index the orders published 
therein in 1937. There were nearly eight thousand items for that one year. 


The bar should aid in the formulation of rules of court and statutes which will 
standardize the procedural methods for judicial review of the final orders of administra- 
tive agencies and which will safeguard litigants from unjust decisions of the personnel 
of such tribunals, composed, to a great extent, of persons unlearned in the law. Law- 
vers are awakening to the diminishing business of the courts as the number and activi- 
ties of these agencies increase. These rapidly multiplying agencies, both state and 
national, permit the practice before them of agents, accountants, adjusters, and others 
over whom they exercise no such control as that of the courts over the lawyers. As the 
income of the legal profession is diminished by these encroachments, perhaps there will 
be a further demand for the creation of administrative bureaus, by lawyers who will be 
seeking positions with such bureaus. Therefore, these agencies tend to undermine the 
legal profession and, consequently, to threaten the liberties of our citizens, for lawyers 
are primarily responsible for the freedom enjoyed by the American people. They have 
always taken the lead in guarding the rights of the people and the liberties they now 
enjoy. If our profession is weakened or destroyed, there will be a breach in the wall of 
freedom that may let in the totalitarian flood. 


Recommendations 


The shadows which I have mentioned should be of concern to the entire legal pro- 
fession in the United States. Unless these shadows are dispelled, they may become the 
evening twilight of the legal profession as now constituted. The Florida State Bar 
Association, as one of the bar associations in the United States, can do its part towards 
solving these problems. For this reason our association should take immediate steps to 
integrate the bar of this state, to raise the ethical and educational standards of our pro- 
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fession, and to obviate the delays in our court procedure. To accomplish these objec- 
tives I recommend: 


1. The Integration of Bar. Twenty-three states have already integrated their bars 
since 1923. When our bar is integrated, all persons practicing law in Florida will be 
members of the state bar association. 


There are three methods of integrating the bar: first, integration by legislative en- 
actment; second, unification by Supreme Court Rule permitted by an enabling act of the 
legislature, and, third, an all-inclusive bar established by court rule under the inherent 
power of the Supreme Court. 


If we bring all the members of the profession into the bar association, it will be 
possible then to present a united front against the encroachments which are sapping the 
foundations of our profession. Furthermore, we will be better able to supervise the pro- 
fessional conduct of the members of our bar. The realization of every attorney in the 
state that he is answerable for unethical practice to a committee of an integrated bar 
association would aid in the raising of our ethical standards, just as it has aided in other 
states where the bars have been integrated. I do not intend to imply that our bar asso- 
ciation as now organized is not equipped for disciplining members guilty of unprofes- 
sional conduct. We now have a grievance committee, which has been functioning for 
years and which has done splendid work without publicity in maintaining the high 
ideals of our profession. However, better work could be done through an integrated bar 
association. 


Under our present system there is no method of determining who are lawyers in 
Florida. Prior to 1907, attorneys were admitted to practice by the cireuit courts; from 
1907 to 1925 they were admitted by the Supreme Court. Since 1925 they have been 
admitted by the State Board of Law Examiners. If the names of all persons admitted 
to the bar since 1907 were available, there would still not be an accurate list of those 
entitled to practice in Florida. Many have died or moved away; many others have not 
obtained the licenses required of them. Recently Mr. Owen Pittman, Chairman of the 
Membership Committee of the Dade County Bar Association, attempted to obtain an 
accurate list of all persons residing in Dade county who are entitled to practice law. 
He first obtained from the clerk of the cireuit court a list of the attorneys appearing 
upon the attorneys’ register. He found there approximately four hundred names. He 
then obtained from the classified section of the telephone book the names of attorneys 
who had failed to sign the clerk’s register. He next made a personal inquiry to deter- 
mine who were the lawyers residing in Dade county not in active practice. When he had 
completed this “treasure hunt,” he had approximately seven hundred names of potential 
lawyers on his list. Mr. Pittman states that these names were then forwarded to Mr. 
Guyte P. McCord, Clerk of the Supreme Court, for his certification that such persons 
were really lawyers, according to his records. Mr. Pittman states: 


“This list was returned with 14 names stricken. At Mr. MeCord’s 
request and to avoid embarrassment, I made a further personal check of the 
14 persons in question, and finally ascertained that 10 of the 14 were really 
lawyers, but that four were not lawyers entitled to practice in Florida. 
(Two, however, claimed to be lawyers from other states.) The 10 who were 
really Florida lawyers were finally placed in good standing after an arduous 
record search by Mr. McCord. This list, being then deemed accurate, was 
presented to our Circuit Judges, who entered an order that the persons 
named on the list attached to our petition were the only persons residing in 
Dade county entitled to practice law in Dade county at that time. The list 
was then published in the Miami Review and Daily Record, our legal pub- 
lication. Imagine my embarrassment, when immediately after the publica- 
tion of this list, between 20 and 30 lawyers in Dade county descended upon 
me asking ‘Why was I left off the list?” I really had no answer, except 
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that my committee had worked diligently for five months in an endeavor to 
compile such a list as accurately as possible.” 


When our bar is integrated, and it is thus impossible for any person to practice law 
in Florida unless he is a member of the bar association, then an accurate record can be 
kept, and the activities of the members of the profession kept under constant super- 
vision. 

In 1936 the Florida State Bar Association adopted proposed rules to integrate the 
bar of Florida by rules promulgated by the Supreme Court. The association filed in 
the Supreme Court an February 24, 1937, its petition for unification of the bar by court 
rule. The Supreme Court, after hearing arguments on these rules, took the matter under 
advisement and, on January 8, 1938, denied the major portion of this petition. I recom- 
mend that the association renew its petition to the Supreme Court for the integration of 
our bar, so that it can stand as a unified foree in behalf of the profession and of the 
public which it serves. 

2. The Improvement of Educational Standards. If we can unify our bar, either 
through incorporation or by court rule, the standards of education and of ethies can 
further be improved. The petition denied by the Supreme Court required that appli- 
cants have two years of literary work in college and three years of law. This is the 
lowest educational standard for which we should strive. <A high school education is the 
only literary training now required. 


Some of those who opposed this petition to integrate the bar objected to it on the 
ground that it would preclude the poor boy, who was unable to obtain his education, 
from practicing law. The trouble with this view is that it is an attempt to project past 
personal experiences and observations upon present conditions. It is true that, forty 
years ago in Florida, educational institutions were few and that little opportunity existed 
for the average boy to obtain an education. Conditions have changed, and we now have 
several fine universities in our state. The poor boy of forty years ago who studied law 
without much education and made good is the same type of boy who is now obtaining a 
college education and making good. Higher educational requirements would aid in 
keeping undesirables out of our profession. We must look to the future, and we must 
raise our educational and ethical standards if our profession is to compete with modern 
changing conditions. As part of our program to raise our standards, I recommend the 
abolishment of the diploma privilege of the law schools. 


3. Adoption of New Federal Rules. In 1829 the Legislative Council of Florida 
adopted the common law of England. Since that time our procedural law has made little 
progress, and we are now practicing in Florida under a common-law procedure which 
originated in England approximately six hundred years ago and which was discarded in 
England in its entirety in 1873. There is not a vestige of common law left in English 
procedure now; yet we, in modern Florida, through inertia cling to this foreign system 
which was never well suited to our conditions. If the common law was not good enough 
for England, the country where it originated and where it was tried for six hundred 
years and found wanting, certainly we should not keep this discarded system as our 
model of practice in this progressive age. Its technicalities often make common-law 
trials contests of wits between opposing lawyers, rather than a search for truth and 
justice. 


While our profession has been guarding this archaic system and remaining sub- 
stantially inactive in the improvement of its procedure, other professions have continu- 
ously engaged in research, observation, testing, and examining as to their methods. The 
records of the medical profession should be an inspiration to us. The average duration 
of human life in 1829, when Florida adopted its present common-law practice, was 35 
years. In 1880 it was 45 years; in 1910, 52 years; in 1930, 59 years, and in 1940 it is 
probably 60 years. In 1885, when the present Constitution of Florida was adopted, 
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diphtheria was killing or erippling millions of children annually. Now, the death rate 
is only four per 100,000, and even the death of these four children is considered inex- 
eusable by the medical profession. In the Spanish-American War, in 1898, one out of 
every five of our soldiers had typhoid fever. In the World War there was only one 
typhoid case to every 10,000 men. Smallpox and yellow fever have practically been 
eliminated. Modern medical chemistry has pneumonia and streptocoecie infections on 
the run. 


In comparison with such a record of improvement and of change in methods, the 
legal profession has represented a picture of inactivity and indifference towards change 
of proeedural methods in the science it serves. It is our duty, in this streamlined era, 
to see that our procedural laws are modernized without further delay. We cannot afford 
longer to be guardians of outworn ideas of pleading and practice, and we should appeal 
to the legislature for whatever assistance is necessary to effect needed changes. 


To obviate the delays of practice in the common-law states as well as in the code 
states, and to unify the practice in the federal courts, the Supreme Court of the United 
States promulgated, as of September 1, 1938, the new Civil Rules of Federal Procedure. 
They greatly simplify the practice, and make it possible for litigants to place the merits 
of cases before the courts much more rapidly. If our profession is to maintain the 
respect of the businessman upon whom it depends for its existence, and if it is to com- 
pete with the administrative bureaus, arbitration boards, and other non-legal organiza- 
tions, it must speed up its procedure. Businessmen will not longer tolerate the delays 
of two to three years in court, most of which could be obviated by the adoption of the 
new federal rules as the rules for state practice in Florida. 


The new federal rules would aid in maintaining the respect which is due our profes- 
sion by producing quicker and better results for our clients. They would also permit 
the transaction of more business in court and the recapture of some of the business now 
eseaping to unauthorized practitioners. In my opinion, the adoption of these federal 
rules would result in decreasing the work of the Supreme Court of Florida by redueing 
the number of appeals and the size of the records. 


There is no sensible reason why we should clutter up our practice in Florida with 
three forms of procedure—common law, chancery, and federal. 


It was my hope that Florida would be the first state to adopt the new federal rules, 
but Arizona has already adopted them. I recommend the adoption of these rules as the 
rules of practice in Florida; I recommend that the Supreme Court of Florida be re- 
quested by our association to promulgate these rules to become operative January 1, 1941, 
and I further recommend that a committee of this association be appointed to study 
these rules and report to the Supreme Court prior to October 1, 1940, to the end that the 
Supreme Court may make these rules, with such changes as may be necessary, effective 
January 1, 1941. 


If the Supreme Court had the power to promulgate the present common-law rules 
several years ago, it has power to promulgate these new federal rules as the rules of 
practice in this state. If these rules can not thus be promulgated, then the committee 
should be directed to endeavor to proeure an enabling act from the legislature at the 
1941 session. 


4. Employment of Executive Secretary. When our bar is integrated, I further 
recommend that the dues be increased sufficiently to authorize the employment of an 
executive secretary of the association, and that the secretary be required to maintain his 
office in Tallahassee. Such executive secretary would be of invaluable assistance to the 
association, in that he would keep in constant touch with all the members of the profes- 
sion, and serve as a clearing house of information to all of them, not only of activities 
taking place in Tallahassee but of the affairs of the association itself. The exeentive 
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secretary should also be the editor of the Law Journal, and should be required to devote 
a considerable portion of his time to maintaining the high standards of our Law Journal 
and to raising its standards, if possible. 


5. Legal Institutes. During the past year the state bar association has held sixteen 
institutes in various judicial circuits of the state. I recommend that our association 
continue the holding of legal institutes in every judicial circuit of the state. These 
institutes will do more to unify our bar, to aid it in presenting a united front against 
those unauthorized practitioners who seek to undermine it, and to acquaint all the mem- 
bers of the bar with the activities of our association and the problems facing our pro- 
fession, than anything else yet devised. 


6. Election of a Seventh Justice. At the general election next November, the 
people of Florida will vote on a constitutional amendment providing for a seventh 
justice of the Supreme Court of Florida. A seventh justice will permit two divisions in 
the Supreme Court, thereby speeding up its work. This will also obviate three-three 
decisions. Since we have had six justices of the Supreme Court, Florida has doubled in 
population and the work of the Supreme Court has more than trebled. This illustrates 
why we must have the seventh justice, if the business of the courts is to be expedited. 


7. Revision of Statutes. To the Junior Bar of our association should go the lion’s 
share of the credit for the preparation of the act of our last legislature providing for 
the continued revis‘on of our statutes. This is one of the most constructive pieces of 
work ever done by our association. I recommend that we request the legislature to make 
this statutory revision continuous and permanent, so that the laws of Florida may be 
brought up to date biennially. This would render a great service to the citizens of 
Florida. 


Conclusion 
In conclusion, I believe that, if our association accomplishes the program I have 


recommended, the shadows mentioned merely represent the morning twilight of a renewed 
and invigorated legal profession in Florida. 


1.— Quoted from “The Bar’s Troubles, and Poultices—and Cures,” by K. N. Llewellyn, 


published in the Winter, 1938, issue of LAW AND CONTEMPORARY PROB- 
LEMS. 


2.—Quoted from THE DUST BIN, by Nathan Boone Williams, page 97. 
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DEFAMATION BY NEWSPAPER AND RADIO 
ARE THE FLORIDA STATUTES CONSTITUTIONAL? 


By ROGER J. WAYBRIGHT 
of the Jacksonville Bar 


Many years ago, Lord Mansfield said: “Whenever a man publishes, he publishes at 
his peril.” ' This, the rules establishing absolute liab:lity regardless of negligence or 
good faith, was approved and followed by the Supreme Court of the United States 2 and 
the courts of the states of the union. 


Very little judicial assault has been made upon this doctrine. 


The Florida Supreme 
Court has modified it in one respect. 24 


Of recent years, however, the various state legis- 
latures have made assaults upon it, attempting to modify or abrogate it altogether so far 
as newspapers (and periodicals) and radio broadcasting stations are concerned. 


Newspapers 


The Florida Legislature in 1933 enacted a statute? providing that 
libel is brought against a newspaper, notice to retract must be given, 
is published, only “actual damages” may be recovered. 4 


before action for 
and if retraction 


This statute, called the “London Libel Law,,’ was adopted trom North Carolina, 
being a verbatim copy except tor a few grammatical changes. Under the familiar rule 
that adoption of a statute is also an adoption of the construction placed thereon by the 


courts of the state from which the statute is taken, the North Carol‘na decisions would 
be controlling in Florida. 


The Supreme Court of North Carolina, passing upon the constitutionality of the 
North Carolina statute,® construed the phrase “actual damages” to mean full compensa- 


1. R. v. Woodfall, Lofft, 776, 781. 

2. Peck v. Tribune Co., 214 U. S. 185, 29 S. Ct. 554, 53 L. Ed. 960, 16 Ann. Cas. 1075. 

2a. Layne v. Tribune Co., 108 Fla. 177, 146 So. 234, holding a newspaper not liable for re- 
. publishing a dispatch from a reputable news gathering agency, in absence of malice. 
3. Chapter 16070, Acts of 1933; Sections 7064 (1) and (2), Perm. Supp. C. G. L. 

4. The actual wording is: “Before any action, either civil or criminal, is brought for pub- 
lication in a newspaper periodical of a libel, the plaintiff or prosecutor shall at least 
five days before instituting such action serve notice in writing on defendant specifying 
the article and the statements therein which he alleges to be false and defamatory. If 
it appear upon the trial that said article was published in good faith, that its falsity 
was due to an honest mistake of the facts, and that there were reasonable grounds for 
believing that the statements in said article were true, and that within ten days after 
the service of said notice a full and fair correction, apology and retraction, was pub- 
lished in the same editions or corresponding issues of the newspaper or periodical in 
which said article appeared, and in as conspicuous place and type as was said original 
article, then the plaintiff in such case, if a civil action, shall recover only actual dam- 
ages, and if in a criminal proceeding, a verdict of guilty is rendered on such a state of 
facts, the defendant shall be fined one dollar and the costs and no more.” 

Chapter 557, Laws of 1901, provides: “Before any proceedings, either civil or criminal, 
shall be brought for the publication in a newspaper or periodical in this state of a libel, 
the plaintiff or prosecutor shall at least five days before instituting such proceedings 
serve notice in writing on defendants, specifying the article and the statements which 
he alleges to be false and defamatory. If it shall appear upon the trial that said article 
was published in good faith, that its falsity was due to an honest mistake of the facts, 
and that there were reasonable grounds for believing that the statements in said article 
were true, and that within ten days after the service of said notice a full and fair cor- 
rection, apology and retraction were published in the same edition or corresponding 
issues of the newspaper or periodical in which said article appeared, and in as con- 
spicuous place and type as was said original article, then the plaintiff in such case, 
if a civil action, shall recover only actual damages, and if in a criminal proceeding, a 
verdict of guilty shall be rendered on such a state of facts, the defendant or defendants 
shall be fined a penny and costs and no more.” 

6. Osborn v. Leach et al., 135 N. C. 628, 47 S. E. 811, 66 L. R. A. 648. 
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tory and general damages, not merely special damages, saying that if the meaning was 
restricted to special damages the statute would be unconstitutional, the legislature having 
the power to prevent recovery only of punitive damages, under constitutional provisions 
like those in our 1885 Florida constitution, which guarantees to every person the right 
to enjoy life, «* guarantee to every person a remedy for injury to reputation,’ prohibit 
the taking of private property without due process of law,® and expressly place upon 
persons responsibility for abuse of the right of free speech.s Later the same court in 
another decision '° followed this holding. 


In Alabama a statute to the same effect, but with dissimilar wording, was con- 
strued in like manner. 


In several states, statutes were enacted similar to those of North Carolina and Ala- 
bama just deseribed, but limiting the damages recoverable after retraction to “damages 
the plaintiff may show he has suffered in respect to his property, business, trade, pro- 
fession, or oecupation, and no other damages.” In every instance '2 except two the 
courts of those states held the statutes unconstitutional as cutting off the right to dam- 
ages for injury to reputation, i. e. general damages, and in the two exceptions, the Su- 
preme Court of North Dakota construed"? such a statute to allow recovery of full com- 
pensatory damages, thus sustaining the constitutionality of the statute, and the Supreme 
Court of Minnesota, by a divided court, held '¢ the act constitutional, using language 
which may be interpreted as meaning that compensation for injury to reputation would 
he reeoverable. 


The Ohio statute, which limited recovery after retraction to special damages, was 
held 5 constitutional in a rather novel way by the 6th Cireuit Court of Appeals, the 
court saying that the person defamed could either proceed under the statutes and get 
special damages, thereby consenting to take a retraction instead of general damages, or 
he could proceed under the law as it existed before the statute was enacted, refuse to give 
notice to retract, and recover full general damages; the court said that under any other 
construction the act would be unconstitutional. Thereafter, the Supreme Court of Ohio 
held 's the same statute unconstitutional. 


6a. Section 1, Declaration of Rights, provides: “All men are equal before the law, and have 

certain inalienable rights, among which are those of enjoying and defending life and 

liberty, acquiring, possessing and protecting property, and pursueing happiness and 
obtaining safety.” 
Section 4, Declaration of Rights, provides: “All courts in this State shall be open, so 
that every person for any injury done him in his lands, goods, person or reputation 
shall have remedy, by due course of law, and right and justice shall be administered 
without sale, denial or delay.” 
Section 12, Declaration of Rights, provides: “No person shall be subject to be twice put 
in jeopardy for the same offence, nor compelled in any criminal case to be a witness 
against himself, nor be deprived of life, liberty, or property without due process of law; 
nor shall private property be taken without just compensation.” See, also, footnote 44. 
Section 13, Declaration of Rights, provides: “Every person may fully speak and write his 
sentiments on all subjects being responsible for the abuse of that right, and no laws 
shall be passed to restrain or abridge the liberty of speech, or of the press. In all 
criminal prosecutions and civil actions for libel, the truth may be given in evidence to 
the jury, and if it shall appear that the matter charged as libelous is true, and was pub- 
lished for good motives, the parties shall be acquitted or exonerated.” 

10. Pentuff v. Park et al., 194 N. C. 146, 138 S. E. 616, 53 A. L. R. 626. 

11. Comer v. Age-Herald Pub. Co., 151 Ala. 613, 44 So. 673, 13 L. R. A. (N. S.) 525 and note; 
Fitzpatrick v. Age-Herald Pub. Co., 184 Ala. 510, 63 So. 980, 51 L. R. A. 401. 

12. Park v. Detroit Free Press, 72 Mich. 560, 40 N. W. 731, i L. R. A. 599, 16 Am. St. Rep. 540; 
McGee v. Baumgartner, 121 Mich. 287, 80 N. W. 21; Hanson v. Krehbiel, 75 P. 1041, 68 
Kan. 670. 

13. Meyerle v. Pioneer Pub. Co., 178 N. W. 792, 45 N. D. 568. 

14. Allen v. Pioneer Press, 40 Minn. 117, 41 N. W. 936, 3 L. R. A. 532, 12 Am. St. Rep. 707. 

15. Post Pub. Co. v. Butler, 17 C. C. A. 309, 187 F. 723. 

16. Byers v. Meridian Printing Co., 84 Ohio St. 408, 95 N. FE. 917, 38 L. R. A. (N. S.) 913. 
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The Court of Errors and Appeals of New Jersey held ‘7 that damages for general 
injury to reputation were recoverable under a statute limiting damages after retraction 
to “his actual damage proved and specially alleged in the declaration ;” that unless sueh 
damages were recoverable the act would not be constitutional. 


It is therefore apparent that, following the rules laid down in the state whenee our 
Florida statute came, and considering also the decisions of the Courts of other states, 
(1) the Florida newspaper retraction statute is constitutional, (2) and general damages 
for injury to reputation may be recovered under it, although (3) punitive damages are 
not recoverable if retraction is made (and if the article was published in good faith, the 
falsity being due to an honest mistake of the facts, there being reasonable grounds for 
believing the statements were true.) 


Radio 
So much for defamation by newspapers; now let us turn to defamation by radio. 


Until a few years ago, the radio as a commercial instrument was unknown, so that 
there have been few cases on defamation by radio. However, some parts of the law 
relating thereto appear to be already well settled. 


The first case * reported in the United States held the operator of a radio station 
liable for a defamatory statement made over its radio by a political speaker. The 
speaker had read his statement from a written seript (which was available to but not 
furnished to the station prior to the broadeast), and the court held the defamation to be 
libel rather than slander. The court ruled that the station operator was absolutely liable 
regardless of negligence or due care or malice, in the same manner as is a newspaper 
publisher. 


This case has been followed in all decisions '° since, so far as the facts in that ease 
ure concerned, but the Supreme Court of Pennsylvania refused to follow that rule where, 
a written seript being furnished to the station prior to the broadeast, the speaker ex- 
temporaneously interjected a defamatory utterance, this holding being contrary to the 
earlier ruling 2° of the U. S. District Court for the Western District of Missouri. 


The text book and law review writers have not agreed upon the wisdom of the 
first decision as to liability, some 2* approving of it and some 22 disapproving. The 


17. Neafie v. Hoboken Printing & Pub. Co., 75 N. J. L. 564, 68 A. 146. 

18. Sorensen v. Wood, 243 N. W. 82, 123 Neb. 348, 82 A. L. R. 1098 and 1109, appeal dismissed 
KFAB Broadcasting Co. v. Sorensen, 54 S. Ct. 209, 290 U. S. 599, 78 L. Ed. 527, “For the 
reason that the judgment of the State court sought here to be reviewed was based upon 
a non-Federal ground adequate to support it.” 

19. Miles v. Louis Wasmer, Inc., 20 P. (2d)! 847, 172 Wash. 466, 104 A. L. R. 877; Coffey v. 
Midland Broadcasting Co., 8 F. Supp. 889, 104, A. L. R. 877; Summit Hotel Co. v. National 
Broadcasting Co., 8 A. (2d) 302; Kate Keith Bradley v. John S. Hackett and the City of 
Camden, New Jersey Supreme Court, Camden County, Palmer, J., Dec. 15, 1938, opinion 
on motion to strike defenses (unreported). 

20. Coffey v. Midland Broadcasting Co., supra. 

21. Vold, The Basis for Liability for Defamation by Radio, 19 Minn. Law Rev. 611; Haley, 
Defamation by Radio, 5 Geo. Wash. Law Rev. 171; Vold, Defamation by Radio, 2 J. Radio 
L. 673; Keller, Federal Control of Defamation by Radio, 12 Notre Dame L. Rev. 15; 
McDermott, Comment, 17 Marq. L. Rev. 138; Ricketts, Comment, 11 Neb. L. B. 325; 
Fairchild, Comment, 11 Wis. L. Rev. 115; 18 U. of Pa. L. Rev. 228; Cain, Comment, 8 
Notre Dame Law 261; Restatement of Torts, Sec. 1023. 

22. Guider, Liability for Defamation in Political Broadcasts, 2 J. Radio L. 708; 66 U. S. L. 
Rev. 637; 18 Corn. L. Q. 124; 46 Harv. L. Rev. 133; 18 Iowa L. Rev. 98; 12 Ore. L. Rev. 
246; 7 So. Calif. L. Rev. 246; 32 Col. L. Rev. 1255; Thornton, Liability of Radio Re- 
Broadcaster, 14 Ore. L. Rev. 492; Frank Defamation by Radio, 8 So. Calif. L. Rev. 359; 
21 Va. L. Rev. 705; Farnum, 16 B. U. L. Rev. 1. 
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point of absolute liability was not decided, but seemed assumed, in other cases.22 The 
matter has been discussed in the French,24 English,25 and Australian 26 courts. 


Some authorities 27 contend that defamation by radio is slander, and others 2® urge 
that it is neither liber nor slander, but a new form of tort simply ealled defamation, and 
in some states 2° statutes have been enacted defining it as one or the other, but the actual 
case either expressly do not decide the question 2° or hold defamation by radio to be 
libel.s!| And most of the other authorities 32 agree that it is libel. Substantial author- 
ity °° in early eases to the effect that a libel may be published orally affords a good basis 
for the theory of libel. 


The familiar rules of libel prevail in the decisions in radio defamation cases, to-wit: 
if the meaning of the publication is clear and unambiguous, the issue is for the court, if 
ambiguous, it is for the jury ;*4 and the entire article should be examined and considered, 
not merely isolated portions thereof.** 


23. Singler v. Journal Co. et al., 260 N. W. 431, 218 Wis. 263; Metropolitan Life Ins. Co. v. 
Knickerbocker Broadcasting Co., Inc., 15 N. Y. S. 193. 

24. Cour d’Appel de Paris (10c Ch. Corr.) Translated by Louis G. Caldwell, from Rev. Jour. 
Int. Radioel, 6e anne (1930) p. 36 (Appeal from Tribunal Correctionnel de la Seine, 12s 
Chambre, February 1, 1929, p. 57), in the case of Privat v. Delamare. 

25. 70 Sol. J. 613. 


26. Meldrum v. Australian Broadcasting Co. (1932), Victorian Law Reports (Australia) 425; 
7 Aust. L. J. 257. 

27. Sprague, Freedom of the Air, 8 Air Law Rev. 30-49; Meldrum v. Australian Broadcasting 
Co., supra; Constance Bennett de la Falaise v. James Fidler et al., No. 423, 776 in the 
Superior Court of California, County of Los Angeles, Kenny, J., Feb. 28, 1938, opinion on 
sustaining demurrer to complaint (unreported). This California case decided under 
statute making radio defamation slander. Also: W. J. Davis, Radio Law (1929), Pg. 104 
(under California statute mentioned; see footnote 29). 

28. Veeder, History and Theory of the Law of Defamation, 4 Col. L. Rev. 33 (1904); Huston, 
Liability of Broadcasting Companies, 12 Ore. L. Rev. 149; Haley, Law of Radio Programs, 
5 Geo. Wash. L. Rev. 157. 

29. Oregon, Laws 1931, C. 366, P. 681 (libel); Washington, Laws 1935, C. 117, P. 329 (libel); 
California, Statutes 1929, C. 682, P. 1174 (slander); Illinois, Smith-Hurd Ill. Statutes, C. 
126, Secs. 4-6 (slander); North Dakcta, Laws 1929, C. 117 (slander). These statutes are 
set out in full at 5 Geo. Wash. L. Rev. 192-3, footnotes 137, 138, 189, 140 and 141. 

30. Locke v. Gibbons, 164 Misc. 877, 299 N. Y. S. 188, affirmed without opinion at 2 N. Y. S. 
(2d) 1015 (Mr. Justice Pecora holding that an extemporaneous radio speech might be 
slanderous but could not be libelous, expressly refusing to decide about reading from 
a script); and the companion case of Locke v. Benton & Bowles, Inc., 165 Misc. 631, 1 
N. Y. S. (2d) 240, 248, reversed on other grounds at 253 App. Div. 369, 2 N. Y. S. (2d) 
150, 151; Singler v. Journal Co. et al., 260 N. W. 431, 218 Wis. 263; Miles v. Louis Wasmer, 
Inc., 20 P. (2d) 847, 172 Wash. 466, 104 A. L. R. 877 (the lower court held it to be libel: 
19 Minn. L. Rev. 643, footnote 99; 2 J. Radio L. 161, 162); Summit Hotel Co. v. National 
Broadcasting Co., A. (2d) 302; Irwin v. Ashurst et al., 74 P. (2d) 1127, 158 Ore. 61. See, 
also, Morris Beegel v. National Broadcasting Co., Inc., U. S. Dist. Ct. S. D. N. Y., cited 
9 Air Law Rev. 337-8. 

31. Sorensen v. Wood, supra; Weglein v. Golder, 177 A. 47, 48, 317 Pa. 437; Coffey v. Midland 
Broadcasting Co., 8 F. Supp. 889 (pg. 890, Col. 1, line 42; pg. 890 Col. 2 line 1), 104 A. 
L. R. 877; Bradley v. Hackett and City of Camden, supra, footnote 19. 

32. Restatement of Torts, Vol. III, Sec. 568, comments (d) and (f); Seelman, Law of Libel 
and Slander in the State of New York, Sec. 7, Chap. 1, Page 3; Zollman, Law of the Air, 
See. 195, Pg. 125; Vold, The Basis for Liability for Defamation by Radio, supra; 81 U. 
of Pa. L. Rev. 220; Haley, Defamation by Radio, supra; Vold, Defamation by Radio, 
supra; Keller, Federal Control of Defamation by Radio, supra; 12 Notre Dame Law 
(1937); McDermott, Comment, supra; Ricketts, Comment, supra; Fairchild, Comment, 
supra; Cain, Comment, supra; Redmond, Reading from Script into Broadacsting Ap- 
paratus - - - - - Libel or Slander, 7 Aust. L. J. 257. 

33. De Libellis Famosis, 5 Co. Rep. 125A, 77 Eng. Repr. 250 (1606); McLaughlin v. Schnell- 
backer, 65 Ill. App. 50 (1895); McCoombs v. Tuttle, 5 Ind. (Blackf.) 431 (1840); Adams 
v. Lawson, 17 Gratt, 250 (Va. 1867); Snyder v. Andrews, 6 Barb. (N. Y.) 43 (1849). 

34. Singler v. Journal Co. et al., 260 N. W. 431, 218 Wis. 263. 

35. Singler v. Journal Co. et al., supra. 
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One case,3¢ of interest to those living in Jacksonville and other cities where munici- 
palities operate radio stations, holds that operation of a radio station is a proprietary 
and not a governmental function, and that a municipality is therefore not exempt from 
liability for defamation. 


Some cases 27 which have been cited by various law review writers contain no ma- 
terial pertinent in this article. 


The law in the absence of statute is, therefore, that defamatory statements read over 
a radio from a script constitute libel, and that the operator of the radio station is abso- 
lutely liable therefor, without regard to negligence, due care, or malice, especially where 
a seript containing the defamatory matter is submitted to the station in advance. 


In order to obviate the effect of these decisions, in some states broadeasters have 
sueceeded in having bills passed by the legislature modifying or abrogating this rule. 


At the last session of the Florida legislature, inspired not by the National Associa- 
tion of Broadcasters, which disapproves of it, but by some local radio station operators, 
a statute »* was enacted providing that: 


“The owner, lessee, licensee or operator of a radio broadeasting station, and 
the agents or employees of any such owner, lessee, licensee or operator, shall not 
be liable for any damages for any defamatory or libelous statements published 
or uttered in or as a part of a radio broadeast, by one other than such owner, 
lessee, licensee or operator, or agent or employee thereof, unless the said owner, 
lessee, licensee and operators or agent or employee affirmatively declares that 
such statements are made for and in behalf of such owner, lessee, licensee or 
operator of such radio station or its agent or employee.” 


This statute has not been enacted in any other state, but bills to the same effect 
were introduced into the California iegislature at the 193729 and 1939 4° sessions, both 
failing to pass, 


36. Kate Keith Bradley v. John S. Hackett and the City of Camden, New Jersey Supreme 
Court, Camden County, Palmer, J. Dec. 15, 1938, opinion on motion to strike defenses 
(unreported). 

37. In re Shuler, 210 Cal. 377, 292 P. 481; King v. Winchell, 290 N. Y. S. 558; Hoffman v. 
Carter, 118 N. J. L. 379, 192 A. 825, affirming 187 A. 576, 117 N. J. L. 205; Gardella v. 
N. B. C., 89 F. (2d) 891; Fleisig v. Debs Memorial Radio Fund, Supreme Court of Kings 
County, New York, 9 Air Law Rev. 211, Column 1 on Page 384 of Jan. 24, 1938, N. Y. 
Law Journal. The following cases not pertinent here are cited by Zollman in his “Cases 
on Air Law” (2d) Ed. & 1938 Supp.), Pg. 460, footnete: KVOS, Inc., v. Associated Press, 
13 F. Supp. 910; Gross v. Cantor, 200 N. E. 592, 270 N. Y. 93; Western Broadcast Co. v. 
Times Mirror Co., 57 P. (2d) 977, 14 Cal. App. (2d) 120; Rutherford v. Dougherty, 91 F. 
(2d) 707; Alagna v. New York & C. Mail S. S. Co., 279 N. Y. S. 319, 155 Mise. 796; Flake 
v. Greensboro News Co., 195 S. E. 55, 212 N. C. 780. The following have not been re- 
ported, but have been cited in 8 Air Law Rev. 45 as pending cases: Jackson v. C. B. S., 
N. Y. Sup. Ct.; Cooper v. Iowa Broadcasting Co.; American Pharmaceutical Co. v. N. 
B. C., Sup. Ct. of New York (discontinued before trial); Free v. Hill (discontinued before 
trial). The following are unreported except at 8 Air Law Rev. 45: Friss v. Nat’l Mfg. 
Co., D. C. Okla. County (Cal.); State of Illinois v. Broucek (Ill.), holding that one may 
be punished for criminal defamation over the radio in any jurisdiction where the words 
are heard. 

38. Chapter 19616, Acts of 1939. 

39. Senate Bill S-785. 

40. Assembly Bill, 246, providing: “No person, firm or corporation owning or controlling a 
broadcasting station shall be liable for statements made by any lessee of broadcasting 
time, or any person speaking for or on behalf of, or at the request of such lessee, or his 
agent, except when the person, firm or corporation owning or controlling the broadcast- 
ing station affirmatively declares that such statements are made for and in behalf of 
such person, firm or corporation.” 
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Statutes setting up different standards for liability of radio station operators have, 
however, been enacted. In Indiana,*' provision was made for notice to the station and 
retraction; if retraction was made, the plaintiff was limited to “actual damages.” In 
Montana,42 the act exempted operators of stations from liability “in the absence of proof 
of actual malice.” In Towa,4? the radio station operator is exempted from liability if the 
operator “shall prove the exercise of due care to prevent the publication or utterance.” 


No cases construing these statutes have yet been reported. 


None of the three statutes enacted in other states absolutely exempt operators of 
radio stations from liability for “any damages,” as does the Florida statute. Under the 
Indiana statute, in all probability full compensatory damages can be obtained, only 
punitive damages being barred. Under the Iowa statute, the operator is required to 
prove that he exercised due care. Under the Montana statute it is possible to prove 
actual malice and recover. But under the Florida statute there is virtually no chance of 
getting any damages whatsoever, 


Can such a statute be constitutional, under provisions such as are in our Florida 


41. Laws of 1937, Ch. 37, S. 80 (Burn’s Indiana Statutes, Secs. 2-518 and 2-519; Baldwin’s 
Indiana Statutes, Secs. 148-1 and 148-2), providing that at least three days before a suit 
for radio or television libel or slander is brought, the aggrieved party must serve on 
the station a written notice specifying the words alleged to be false and defamatory. 
If upon the trial it appears that the words were broadcast in good faith, that falsity was 
due to mistake or misapprehension of the facts and that a full and fair retraction was 
broadcast within ten days after the libel was called to the attention of the station, then 
the plaintiff shall have only actual damages, but none of these provisions apply as to a 
candidate for public office unless the retraction was made at least three days before 
the election. 


42. Chapter 122, Laws of 1939 (Montana Revised Codes, Secs. 5692.1, 5692.2, and 5692.3), 
provides: 


“Section 1. No person, firm, or corporation owning or operating a radio broadcasting 
station shall be liable under the law of libel and defamation on account of having made 
its broadcasting facilities available to any person, whether a candidate for public office 
or any other person, for discussion of controversial or any other subjects, in the absence 
of proof of actual malice on the part of such owner or operator. 

“Section 2. Any person, firm or corporation owning or operating a radio broadcasting 
station shall have the right, but shall not be compelled, to require the submission and 
permanent filing, in such station, of a copy of the complete address, or other form of 
expression, if in the words, intended to be broadcast over such station not more than 
48 hours before the time of the intended broadcast thereof. 

“Section 3. Nothing in this Act contained shall be construed to relieve any person 
broadcasting over a radio station from liability under the law of libel and defamation. 
Nor shall anything in this Act be construed to relieve any person, firm or corporation 
owning or operating a radio broadcasting station from liability under the law of libel 
and defamation on account of any broadcast prepared or made by any such person, firm 
or corporation or by any officer or employee thereof in the course of his employment; 
and in any case where liability shall exist on account of any broadcast as declared in 
the first clause of this sentence, in that event where two or more broadcasting stations 
were connected together simultaneously or by transcription, film, metal tape or other 
approved or adapted use for joint operation, in the making of such broadcast, such 
liability shall be confined and limited solely to the person, firm or corporation owning 
or operating the radio station which originated such broadcast.” 


43. Laws of 1937, Ch. 238, H. F. 302, provides: 

“The owner, lessee, licensee or operator of a radio broadcasting station, and the agents 
or employees of any such owner, lessee, licensee or operator, shall not be liable for any 
darnages for any defamatory statement published or uttered in or as part of a radio broad- 
cast, by one other than such owner, lessee, licensee or operator, or agent or employee 
thereof, if such owner, lessee, licensee, operator, agent or employee shall prove the 
exercise of due care to prevent the publication or utterance of such statement in such 
broadcast.” 
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constitution? +4 Does not such a statute clearly take away from a person defamed his 
constitutional right of “enjoying life,” of having “remedy, by due course of law, . . . for 
any injury done him in his . . . reputation;” is not his “private property ... taken 
without just compensation ;” are the broadeasters made “responsible for the abuse of that 
right” of free speech? 


Applying to broadeasters the only rules possible—those applying to newspapers, 
let us remember the cases cited at the beginning of this article, unanimously holding that 
the right to damages for injury to reputation cannot be eut off by the legislature. All 
of them allow to the legislature the right to eut off punitive damages; one of them may 
be construed to give the legislature the power to cut off the right to general damages 
to reputation, although the overwhelming weight of authority denies such power to the 
legislature; but all of them agree that the legislature cannot cut off the right to special 
damages, which our legislature has attempted to do by prohibiting the recovery of “any 
damages.” 


Such a statute is clearly unconstitutional. Only by deciding that publie poliey 
decrees that the profits of radio station operators are more important than fundamental 
constitutional guarantees can the Supreme Court avoid holding the act unconstitutional.¢s 


44. Footnotes 6A 7, 8, and 9, supra. See, also, Sorensen v. Wood, supra, where the court, 

in discussing whether Congress, by enacting the Radio Act of 1927, which prohibits a 
radio station from censoring political speeches, intended to forbid the station from cen- 
soring libelous statements, said: “We do not think Congress intended by this language 
in the radio act to authorize or sanction the publication of libel and thus to raise an 
issue with the Federal constitutional provisions prohibiting the taking of property with- 
out due process or without payment of just compensation. Const. Fifth Amendment. 
This is particularly true where any argument for exercise of the police power and for 
any public benefit to be derived would seem to be against such an interpretation rather 
than to be served by it.” 
This is quite interesting in view of the absurd terms of the bill repeatedly and vainly 
introduced in the Senate (S. 2757 introduced July 8, 1937) and House (H. R. 3038 intro- 
duced Jan. 14, 1937) by Senator Lewis B. Schwellenbach and Rep. Byron Scott for the 
American Civil Liberties Union, providing that “no action, civil or criminal, shall be 
commenced or prosecuted against any licensee in any court, Federal or State, because 
of anything said or done in the course of any broadcast on any public social, political, 
or economic issue: Provided, that this provision shall not be understood or construed 
to exempt any licensee from liability for any defamatory, profane, indecent, or obscene 
language or action broadcast by any such officer, employee, agent or representative of 
such licensee.” 


45. Three companion cases have been filed in the Circuit Court for Duval County in which 
the plaintiffs (the author is of counsel for plaintiffs) assert the unconstitutionaltiy of 
our radio defamation statute: Boyd, Haimowitz, & Nooney, v. Whatley and Florida 
Broadcasting Company. No argument or decision had been had thereon when this 
article was prepared. In another case pending in the Circuit Court for Duval County, 
Ryals v. The Metropolis Company (the author is of counsel for the plaintiff), plaintiff 
contends that because of our newspaper retraction statute, punitive damages may be 
recovered where notice to retract is given but no retraction is made, from a newspaper 
republishing an Associated Press dispatch, notwithstanding the decision in Layne v. 
Tribune Co., supra, because failure to retract after notice proves actual malice. 
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AN EPOCH IN STATE BAR WORK 


Another administration of the Florida State Bar Association has been 
brought to a close. In the opinion of the editor, himself a former pres- 
ident, this administration marks the peak of the work of the organized 
Bar. of Florida. 

Dan H. Redfearn, the retiring president, has worked untiringly and 
effectively. He has spared neither himself nor his own funds in carrying 
on the duties of his office. He received from the previous administration 
two unfinished jobs which were well along but completed by legislative 
enactment under his administration, namely, the new Federal Procedure 
Bill and the Statute Revision Law. 

Probably the most noteworthy of his achievements has been the per- 
fecting of the legal institute program. Previous to his becoming pres- 
ident, one State-wide institute had been held. Under his administration 
another State-wide institute was held under the sponsorship of the Asso- 
ciation and the auspices of the law colleges of the Universities of Florida, 
Stetson and Miami. In addition to the State-wide institute, and much 
more important in our opinion, were the fifteen circuit institutes con- 
ducted by him whereby the Bar was carried out to the lawyer in his own 
circuit. The reaction to this work has been excellent and definite as shown 
by an increase in both interest and membership. 

Mr. Redfearn attended all of these institutes, carrying on an educa- 
tional campaign to simplify our procedure, resulting in practically a 
unanimous decision of the recent State Convention to recommend the new 
Federal Rules for Florida practice. It was a campaign to streamline 
the law which we believe will result in untold benefit, both to the practi- 
tioner and the layman. 

Dan Redfearn has given to the bar an able, progressive and con- 
scientious leadership which truly marks an epoch in organized Bar activ- 
ities. 

We congratulate J. Velma Keen on his election to the presidency to 
succeed Mr. Redfearn, a position made most difficult by the high type of 
administration preceding him. We bespeak for Mr. Keen, however, the 
united support of the Bar in carrying on the fine work put in his hands. 
The new president was chairman of the Legal Institute Committee. Mr. 
Keen has the ability and, we believe, the desire to measure up to the high 
standards set for him by his predecessors.—ED R. BENTLEY. 
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AMERICAN BAR ASSOCIATION REGIONAL 
CONFERENCE HELD IN NEW YORK 
CITY, APRIL 6 


Problems of the lawyers of this country were discussed at the Regional Conference 
held April 6 under auspices of the Bar Organization Activities Section of the American 
Bar Association at the headquarters of the Association of the Bar of the City of New 
York. Delegates from state and local bar associations and members of the House of 
Delegates of the participating states of Connecticut, Delaware, Maine, Massachusetts, 
Maryland, New Hampshire, New Jersey, New York, Pennsylvania, Rhode Island, Ver- 
mont, Virginia, and the District of Columbia were in attendance. Raymer F. Maguire 
of Orlando, Florida, Chairman of the Section, presided. 


A feature of the afternoon session was a discussion on “Publicity Interfering with 
the Fair Trial of Judicial and Quasi-Judicial Proceedings,” in which Mr. Maguire; Giles 
J. Patterson, Chairman of the Committee on Cooperation between the Bar, Press, and 
Radio; Paul Bellamy, Editor of the Cleveland Plain Dealer; William Allen White, 
Editor of the Emporia Gazette; and Neville Miller, President of the National Associa- 
tion of Broadcasters, took part. Each discussed that phase of the problem in which he 
was part‘cularly interested. After the question had been posed by Mr. Maguire in an 
opening statement, each of the speakers indicated a desire to find a solution for this 
problem with Mr.: Patterson declaring that all the interested groups were in practical 
agreement except as to the right to take photographs and to install microphones in 
courtrooms. 


Mr. Maguire said: 


“Within the past 20 years in country after country, peoples have lost their 
liberties and have been subjected to the rules of dictators. In the high tide 
of such events it is well that we here in the United States, not only remem- 
ber the oft quoted maxim that ‘eternal vigilance is the price of liberty,’ but 
that we make ecrtain to exercise such vig lance that we may not be deprived 
of those great blessings that we prize so highly. 


“Our constitutional system is built on the foundation stones of liberty and 
justice. Liberty is important but it would be of little value without 
justice. Justice cannot long endure without liberty. The two are equally 
important and it would be the he*ght of fo!ly to consciously take any steps 
that would knowingly take from us any assurance that we now have of main- 
taining liberty or of making sure that we receive justice. 


“One of the liberties that we prize most highly is freedom of speech and of 
the press. We know that with a censored press or a muzzled radio we are 
not only deprived of that measure of freedom necessary for the full enjoy- 
ment of that more abundant life for which we as a people so earnestly 
yearn, but we know further that without a free and untrammeled press and 
radio, none of the other liberties that are our priceless heritage can long 
be ours. Take away freedom of speech and freedom of the press and all 
of our liberties are as sure to fall as a house of cards when the first one is 
taken away. 


“But important as is freedom of speech and of the press, it is no more 
important and no more sacred than a fair and impartial trial guaranteed 
every citizen by the Federal Constitution as one of the minimum require- 
ments of due process of law. We may go further and say that freedom of 
speech and freedom of the press are no more important than freedom from 
such practices as will in their totality deprive a trial of fairness in fact even 
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though not to such an extent as to warrant relief from the courts under the 
due process clauses of the Constitution. A fair trial is the end in view, but 
it is manifest that courts ean grant relief from certain elements of unfair- 
ness only in extreme cases. 


“One of the goals in the administration of justiee should be the removal 
of every vestige of unfairness and to adopt such procedure and take 
such safeguards as will be most likely to insure that in every ease, the 
particular controversy is decided solely on the evidence and the law as the 
individual tribunal sees it and without regard or reference to any other con- 
sideration of any kind or nature whatsoever. This should be true irre- 
spective of the parties involved whether one is the humblest in all the land 
and the other the most powerful; whether the one is the lowliest citizen in 
the smallest American community and the other party to the suit is the 
Government of the United States, and it makes no difference whether the 
controversy is pending in a Court of the Justice of the Peace or in the 
Supreme Court of the United States or hefore any one of the more than 
one hundred Federal Bureaus radiating from the City of Washington. One 
of the Justices of the Supreme Court of the United States recently warned 
us against the abandonment of ‘that imperative requisite of even-handed 
justice proclaimed by Chief Justice Marshall more than a century ago, that 
the judge must be “perfectly and completely independent with nothing to 
influence or control him but God and his conscience”.’ 


“Tt is just as important that juries and quasi-judicial tribunals be 
equally independent with nothing to influence or control them but God and 
their conscience, and the law and the evidence in the ease. 


“Tt has been appropriately said that: ‘A fair and impartial trial is a trial 
conducted in accordance with law in an impartial and disinterested manner 
before a legally constituted judicial tribunal’, And further, ‘That any 
attempts by any individuals or by the press, or by broadeasting stations, 
to influence the decision by a jud‘eal tribunal or to—in effeet-—try the 
merits of the case out of the same, tends to prevent a fair and impartial 
trial in the eourts’. 


orp 


he achievement of the goal that I have mentioned is of such great im- 
portance to you and each one of you that here in the City of New York 
this afternoon many state and local Bar executives from the Northeastern 
United States, leaders of the American Bar Association, the representa- 
tives of the press and radio are discussing together the question of pub- 
icity interfering with fair trials of judicial and quasi-judicial proceed- 
ings. The problems presented by the question are great. There is on the 
one hand, the necessity of preserving, in the purity, the essence of a fair 
and impartial trial, and, on the other, the necessity that freedom of speech 
and of the press be not unnecessarily and unjustifiably curbed under the 
guise of insuring a fair and impartial trial. 

“Tn an effort to solve these problems the American Bar Association, the 
American Newspaper Publishers Association, the American Society of 
Newspaper Editors and the National Association of Broadcasters have each 
appointed a standing conunittee, which are cooperating and from time to 
time meeting together. We invite you to now join in our round table dis- 


cussion as we present the points of view of the Editor, the Publisher, the 
Radio and the lawyer. 


“Before presenting the speakers, may I say for each of them that the 
opinions which they express are strictly their own and they do not seek to 
bind associations or committees of which they may be members.” 


Me 
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The conference also discussed the Logan-Walter Bill after a statement from Colonel 
O. R. MeGuire, Chairman of the Administrative Law Committee, had been read. 


Colonel MeQuire’s statement declared : 


“This bill does not apply the court rules in either civil or criminal eases. The bill 
does not apply any rules of evidenee or any rules of pleadings in civil or criminal 
cases. The framing of the issues before the administrative agencies is very informal and 
may be by letter and it may be by more formal proceedings. The bill aims to get at 
the merits of controversies of the Federal Agencies and to avoid the decision of eases on 
technical points of procedure as is now the general rule. An examination of the Fed- 
eral eases in the Courts will show that a large number of them are decided on technical 
points of procedure and not on the merits. For instanee, the Kansas City Stoekyards 
ease has heen before the Supreme Court four different times and the Court has not 


yet reached the merits of whether the rates fixed were fair or unfair, constitutional or 
unconstitutional. 


“Tnstead of slowing up the transaction of public business in the decision of cases, 
this Administrative Law Bill will cut the time in half or cut off two-thirds of the present 
delay. It will do this, first, beeause any differing opinions in the Cireuit Courts of 
Appeal must be immediately certified to the Supreme Court of the United States where 
the issue can be finally determined and the confliets between the Cireuits Courts of 
Appeal removed. Now, this will cut the delay by at least three months and possibly 
more. 


“Second, instead of building a record before the Administrative Agencies as is now 
the present procedure and another one in the courts where the matter is determined by 
direct suit, this bill will enable the record which is built in the Administrative Agencies 
to be used in the Courts and, thus again, cut the time very materially. This is due to 


the fact that only one record will be required instead of two as under the present pro- 
cedure. 


“Thirdly, the record before the Administrative Agencies will be built in the same 
way that records are built in the Trial Courts, that is, by examination and cross exam- 
ination of witnesses, presentation of the proper documents, if any, and in an attempt 
to aequaint the reviewing authorities with the actual ease. This will result in saving 
mueh time which is now spent in fighting over technical points of procedure. 


“Fourthly, when these bureaucrats know that they must decide the eases on the 
merits and in the proper manner or else be reversed on appeal in the Courts, they ean 
and will decide them in aeceordanee with the law and the facts, thus saving much time 
and much expense to the individual and to the taxpayers. 


“Fifthly, the United States, with the resources of the Federal Treasury, has more 
money than any private litigant and the records show that under existing procedure very 
many eases are appealed by the United States. In fact, most of the Writs for Cer- 
tiorari granted by the Supreme Court of the United States in Government eases are 


granted on the petition of the Department of Justice and not on the petitions of the 
private parties, 

“Sixthly, the issuance of publie notice and the holding of public hearings before the 
issuance of rules and regulations and the subsequent possibility of review of these regu- 
lations in the Courts will in itself tend to reduee the amount of litigation and the 
amount of time and money that is now spent in the Courts in litigating these regulations 
when they are involved in the merits of some controversy. This, in turn, will result in 
much less litigation of cases in the Courts.” 


The conference also discussed the policy of the American Bar Association in regard 
to publie relations; activities in the field of unauthorized practice; value of legal insti- 
tutes; status of local and state bar associations; and cooperation between Bar Exam- 
iners, Law Schools, and Bar Associations, 
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Flovida State Bo (Association 


OFFICERS AND EXECUTIVE COUNCILMEN: 


DAN H. REDFEARN, President JOHN DICKINSON, Secretary-Treasurer 
J. C. ADKINS LEROY COLLINS C. EDMUND WORTH 
ED R. BENTLEY WM. P. SIMMONS, JR. 


J. VELMA KEEN : D. H. REDFEARN 
President Retiring President 


NEW OFFICERS ELECTED 


TO THE PRESIDENT OF THE FLORIDA STATE BAR ASSOCIATION 
IN CONVENTION AT JACKSONVILLE, FLORIDA: 


Your nominating committee begs to report the nomination of the following named 
members for the following named offices : 


J. Velma Keen, President. 
John Dickinson, Secretary and Treasurer. 
Executive Council: Warren Jones, E. Dixie Beggs, James Whitehurst. 


Vice-Presidents of the various Cireuits: First Circuit, R. H. Merritt; Second Cireuit, 
Dil Clark; Third C'reuit, Bamberg Harrell; Fourth Circuit, William B. Bond; Fifth 
Cireuit, Onan Whitehurst; Sixth Cireuit, Alfred Marshall; Seventh Cireuit, Thomas N. 
Tappy; Eighth Cirew't, W. E. Arnow; Ninth Cireuit, Maxwell W. Wells; Tenth Cireuit, 
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Chester Wiggins; Eleventh Circuit, Vernon Hawthorne; Twelfth Cireuit, E. D. Tread- 
well, Jr.; Thirteenth Cireuit, Martin Cara- 
hallo, Jr.; Fourteenth Cireuit, Phillip A. 
Roll; Fifteenth Cireuit, Richard Prescott. 


Respectfully submitted, 


JOHN M. MURRELL 


Chairman of the 
Nominating Committee. 


At the membership luncheon a motion pre- 
vailed that the Association elect a member 
of the House of Delegates of the American 
Bar Association to serve two years. Immedi- 
ately thereafter D. H. Redfearn was elected 
such delegate, 


All of the above nominations were unani- 
mously elected. 


JOHN DICKINSON 
Secretary-Treasurer 


REPORT OF COMMITTEE ON JUDICIAL 
ADMINISTRATION AND LEGAL REFORM 


The majority of your undersigned Committee on Judicial Administration and Legal 
Reform is of the opinion that the rules of civil procedure governing the courts of this 
State should be made to conform, as nearly as possible, to the Federal Rules of Civil 
Procedure, thereby making the practice in this State uniform with that which obtains 
in the Federal Courts, and consequently that this matter should be referred to our 
Supreme Court for study and action. 


Messrs. George W, Coleman, Stanley Milledge, Robert R. Milam and your Chairman 
believe that one of the greatest services that this Assoc‘ation ean perform for litigants, 
lawyers and the courts is to expedite court procedure and that this can be best accom- 
plished by the adoption of the Federal Rules of Civil Procedure which are not in 
conflict with our constitutional provisions. These members also urge that the Legislature 
to be convened in 1941 should be requested to confirm the acknowledged rule making 
power of our Supreme Court and to repeal all current statutory rules of procedure in 


civil actions at law and in equity, thus clearing the road for the adoption by our Supreme 
Court of said Federal Rules. 


On the other hand, Mr. Warren B. Parks is opposed to the change, but would, 
nevertheless, agree that this matter be referred to a special committee of the Bar Associa- 
tion, or to a standing committee, for study and report at the convention to be held in 1941. 


Respectfully submitted, 


GEORGE W. COLEMAN 
ROBERT R. MILAM 

STANLEY MILLEDGE 
WARREN D. PARKS. 

MARTIN CARABALLO, Chairman 


; 
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REPORT OF COMMITTEE ON PUBLICATIONS 


Your Committee on Publications is pleased to report that during the past year the 
Florida Law Journal has maintained its high standing and continued its activities in 
reporting and interpreting events affecting this Association and the profession generally. 
The articles contributed by members of the Association and appearing in the issues of 
the Journal have been of great benefit to the Bar. They are timely, well considered, 
instructive and interesting, and your Committee extends its thanks to those lawyers who 
have given so generously of their time and talents in the preparation of these articles. 


Your Committee takes just pride in the achievements of the Journal, due mainly to 
the able management of Mr. Ed R. Bentley, its Editor-in-Chief, and assures you that 
no efforts will be spared to improve this publication and extend its sphere of influence, 
Any suggestions to this end from members of the Association will be considered and 
appreciated. 


Respectfully submitted, 
WILLIAM B. TIPPETTS 
WM. IL. ROGERS 
LEWIS TWYMAN 
WM. N. ELLIS 
C. FRED THOMPSON, Chairman. 


REPORT OF UNAUTHORIZED PRACTICE 
COMMITTEE 


Your Committee on the Unauthorized Practice of Law reports as follows: 


Apparently due to the efficient and effective work of the Cireuit Court Commissions, 
no complaints of specific instances of the unauthorized practice of law have been sub- 
mitted to this Committee for investigation, 


It is requested that the recommendation made by last year’s Committee “to the 
ixecutive Committee of the Florida State Bar Association requesting them to confer 
with the Florida Industrial Commission, urging them to permit only attorneys at law 
licensed to practice in Florida to practice before them” and the further recommendation 
that “the Exeeutive Committee prepare and submit to the next Legislature an amend- 
ment of Section 34, Chapter 17481, Laws of 1935, whereby attorneys fees be a lien to 
be paid by the employer or carrier instead of a lien wpon the compensation of the 
employee,” be adopted. 


We recommend to next year’s Committee that it give eareful thought and deliberation 
to the following: 


First: Practice before all State Boards and Commissions. 


Second: Establishing a better understanding among public accountants, insurance 
adjusters, real estate brokers, abstract companies, trust companies, title insurance eom- 
panies, and similar persons, groups or organizations as to just what constitutes the 
practice of law. 


Third: The advisability of making Title Insurance Companies, operating in Florida, 
comply with specific legislatively enacted, requirements and standards. 


Respectfully submitted this 18th day of April, A. D. 1940. 


ALFRED P. MARSHALL, Chairman. 
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REPORT OF PUBLIC RELATIONS COMMITTEE 


The Public Relations Committee of the Florida State Bar Association reports as 
follows : 


The subject of public relations is popularly identified with trade, industry and 
finanee, and its conception is of recent origin, Commercial advertising had, of course, 
reached large proportions prior to the depression beginning in 1929, but the public 
relations method of sales promotion is a product of that depression. 


The prestige of financiers, industrialists and business men generally suffered as a 
result of the depression. It became apparent that publie confidence must be rebuilt on 
a foundation of frankness and understanding, and an effort was thereupon launched 
to restore confidence and develop a better and more stable relationship between business 
and the general public. This idea has grown and the effort has expanded until today 
most of the large industrial, commercial and financial concerns have public relations 
directors or counsel, and the subject of public relations is one of primary interest and 
concern at trade association meetings. However generally the contemporaries of Com- 
modore Vanderbilt may have shared his contempt for public opinion, the attitude of 
their successors in the American field of commerce, finance and industry is not that “the 
public be damned.” 


This idea of presenting a better face to the public has grown not only in these fields 
where it originated, but it has spread to political and fraternal organizations, professional 
associations, publie schools and other groups that have come to recognize the powerful 
foree of public opinion for good or bad as reflected in the health and welfare of their 
organizations. Even foreign governments seek to present their political policies and 


doctrines in a favorable light before the publie of this country by paid agents or propa- 
gandists. 


The work of the public relations director goes beyond facts and figures and direct 
selling methods. He emphasizes the philosophy of business back of the “facets and 
figures.” By subjective methods he seeks to enhance the good will of his employer. He 
may not even mention his employer or his goods, One of the best examples of this 


ultra-modern method of indirect selling is Dr. Cameron’s talks during the Ford Sunday 
Evening Hour. 


With the growth of this philosophy and the development of this policy of building 
confidence on frankness and understanding, good will, as a business asset, has taken on 
a new meaning and inereased value. 


The introduction of this program in the Bar Association may appear strange to some 
of you. The lawyer used to be able to stand on his dignity and feel a sense of security 
regardless of publie opinion. When there was law business to be done he was the only 
one who could do it. But due to changes in government, business and institutional life, 
and the growth of competing agencies, the law practice available to the general prac- 
titioner is being materially diminished. Lawyers are laboring under heavy enough 
handicaps without permitting the lack of public confidence to continue to hang about 
their necks if anything can be done about it. And your Committee believes that some- 
thing ean and should be done about it. No more than any other ageney can the Bar 
afford to be indifferent to public opinion. 


Our profession is certainly not immune to some adverse criticism, but much of the 
criticism leveled at lawyers is unjustified. We have all become familiar with these facts 
through the years of our practice and we have shrugged off the criticism and the multi- 
tude of jokes about our dishonesty and lack of integrity and the general misunderstand- 
ing of our functions and activities. And while we do not particularly enjoy these things, 
it would hardly be worthwhile to take the time and effort to try to combat them for 
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the sole purpose of sparing our individual feelings. But the damage goes deeper than 
that. It also affects the honor and dignity of our profession, and, moreover, we believe 
that it goes directly into the bank account and pocketbook of the individual lawyer. 
And that belief is sufficient justification for making the recommendations which follow. 


It is not as easy to define a public relations policy for a bar association as it is 
to state it for a trade or business. And your Committee are not certain in their own 
minds as to the scope of the activities of a Bar Association Public Relations Committee, 
and in examining the reports of public relations committees of Bar Associations of other 
States we note that we are not alone in that uncertainty. 


In general, such a program may be classified under two headings: 


1. Efforts designed to counteract, and insofar as practicable eliminate, popular 
falacies and unfavorable public impressions concerning lawyers which unjustly reflect 
diseredit on the profession. 


2. Efforts designed to acquaint the publie with the true function of the lawyer and 
the need for his services before business pitfalls are encountered, 


Considerable doubt may exist among you as to the advisability of any operation in 
the second suggested field of activities, largely because of a reluctance to indulge in any 
practice that might savor of advertising, but your Committee does believe, since it 
cannot be denied that the Bar as a whole does not enjoy the full measure of public 
confidence to which it is entitled, and that this condition is largely due to misconceptions 
of the proper functions and professional activities of the lawyer, that a great deal of 
beneficial work can be done in attempting to correct misconceptions which reflect dis- 
eredit and are mirrored in lack of public confidence. To mention a few: 


1. That the State Legislature is dominated by the legal profession, as such, 
and that consequently any criticism of its accomplishment or lack of 
accomplishment should be laid at the door of the legal profession. 


2. That lawyers guilty of sharp and unethical practices continue as members 
of the Bar only by sufferance of the rest of its membership. 


3. That the unethical practice of some lawyers is representative of the 
profession as a whole. 


4. That the Bar is responsible for the slow process of the administration of 
justice. 


on 


That the continued accumulation of new laws ean be laid at the door of the 
legal profession. 


6. That the lawyer’s chief activity lies in stirring up litigation and the insti- 
tution of law suits. 


Many other specific examples might be mentioned if space permitted, and others 
will occur to the next Committee to whom this work is entrusted. 


Because the President of the Asssociation speaks for it on matters of policy and 
for various reasons which will not be detailed here your Committee further concludes 
that the Public Relations Committee of the State Association should not attempt to act 
as the voice of the Bar in this work, but rather that it should attempt to formulate a 
definite and conerete program and recommend it to the loeal Associations for their 
guidance. And to that end it is suggested that the next Committee work out a program 
along the lines of the following specific recommendations : 


1. That a speakers bureau of the Bar be formed through which eivie organi- 
zations, fraternal groups, service clubs, service organizations, and other 
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groups may secure, without expense, competent speakers on topies of pub- 
lie interest. 


bo 


That wherever opportunity offers, and it can be done in a proper and 
ethical manner, that the lawyer and his funetions be presented in their 
true perspective before other groups and organizations in addresses 
by selected members of the Bar, 


3. That by addresses and otherwise the public be kept mindful of the large 
part our profession has played in the establishment and preservation of 
our worthwhile institutions and civilization, and that the people be kept 
conscious and appreciative of the fact that no other group of professional 
or business men give as freely of their time and effort to the promotion of 
civic activities and the general publie welfare. 


4. That there should be sustained participation in ecivie activities by mem- 
bers of the Bar. 


That wherever possible radio programs be arranged for the purpose of 
dealing with care-selected subjects designed to correct popular mis- 
conceptions of the lawyer and the Bar in general. 


6. That favorable newspaper publicity be obtained to the largest extent 
possible designed to publicize the charitable and constructive work of the 
local associations, such as the activities of Legal Aid Committees and 
this Association’s promotion and sponsorship of legislation designed to 
improve the administration of justice. 


The Committee feels that the above suggested plan is practical and should be pro- 
ductive of good results if the members of the Bar wil! cooperate with this Committee 
and like Committees in their local associations in an attempt to improve the attitude 
of the public toward the legal profession. 


Respectfully submitted, 


DONALD K. CARROLL 

C, FRANK HARRISON 

ALFRED E. SAPP 

WM. P. ALLEN 

HENRY H. COLE 

WILLIAM C. BROOKER, Chairman. 


REPORT OF CRIMINAL LAW AND 
PROCEDURE COMMITTEE 


Since the 1939 convention, the New Criminal Procedure Act was adopted by the Leg- 
islature. Your committee has corresponded with many attorneys throughout the State as 
to the operation of the Act and amendments thereto. We believe that the Committee 
appointed for the 1940-41 term will have a better opportunity to make recommendations 
as to such changes because more experience will be gained from its operation in 1940. 


We ask that the Association go on record in favor of, the enactment by the 1941 
Legislature of the four-point legislative program of the Interstate Commission on Crime 
of the Council of State Governments, consisting of: First, the act for the fresh pursuit 
of criminals across State lines; Second, the revised act for uniform extradition; Third, 
the revised uniform act for the removal of out-of-State witnesses; Fourth, the act for the 
supervision of out-of-State parolees and probationers; and, finally, the execution of the 
interstate compact under such last-named act, to the end that our sovereign States may 
actively cooperate to control erime and protect the citizens. 


5 
if 
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We further ask that the Association pass a resolution requesting that our Senate 
and Congressional Representatives in Washington, seek the enactment of a Statute, 
substantially as follows: 


“That whenever any collector, deputy collector, agent, clerk or other 
employee of the United States in the course of an investigation of income 
taxes, ascertains that money has been illegally paid to and received by any 
Federal, State, County or Municipal officer, it shall be the duty of such 
investigating officer, at the expense of the United States, to forthwith 
appear before the next Grand Jury of the County of such officer’s resi- 
dence, and submit to such Grand Jury all the facts and cireumstances con- 
cerning such illegal payments. This law shall apply to income tax investi- 
gations heretofore and hereafter made.” 


Dated this 30th day of Mareh A. D. 1940. 
Respectfully submitted, 


WILLIAM A. HALLOWES, JR. 
HOWARD P. MacFARLANE 
E. SNOW MARTIN 

BART A. RILEY, Chairman. 


REPORT OF CONFERENCE OF BAR DELEGATES 


The Conference of Bar Delegates of the Florida State Bar Association begs leave 
to report that it has held two meetings in the past year, one in Ganiesville on November 
23, 1939, and one in Jacksonville, April 18, 1940. 


At the Gainesville conference the report of the Committee on Property Rights of 
Married Women was made and adopted, with the reeommendation that a Committee be 
appointed to rewrite and codify the married women’s law of Florida, granting to married 
women in this State the same legal and economic status as is enjoyed by a femme sole, 
with this exception : 


That both spouses be required to sign deeds to real estate alienating 
the property of either, 


At the Jacksonville conference a report of the Committee on reconimending that the 
continuous statutory revision program of the Association Law Books and the Revision of 
Statutes was made, and it is recommended that they be adopted by this Association. 


The Committee on the Constitution and By-laws and its redraft was reported and 
adopted, and its approval by this association recommended. 


The reports of the Committees on Memorials, Legal Institutes, American Law 
Institute, Probate Committee and Publications Committee, were adopted and reecom- 
mended by this conference to be adopted by the Association. 


The Committee on Legal Education and Admission to the Par report was made and 
adopted, and contained the following recommendations : 


1. That this association petition the Supreme Court to revise Rule One relative to 
admission to practice law as outlined in the Committee report. 


This conference recommends the adopting of this report with the reeommendations. 


The Unauthorized Practice of Law Committee made a report which contained the 
following recommendations : 


That particular thought be given to the following: 


| 
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1. Requesting rules providing that practice before all State Boards and Com- 
missions be prohibited by laymen. 


2. Establishing a better understanding among publie accountants, insurance adjust- 
ers, real estate brokers, abstract companies, trust companies, title insurance companies, 
ete., as to just what constitutes the practice of law. 


3. The advisability of making title insurance companies, operating in Florida, 
comply with specifie legislatively enacted requirements and standards. 


It was recommended that this report, with its recommendations, be adopted by this 
Association. 


The reports of the Committee on Common Law Rules and Judicial Administration 
and Legal Reform, were received. : 

The report of the Committee on Unification was adopted, which contained the 
recommendation that further study be given at the present time to the request that the 
Supreme Court promulgates rules concerning the unification of the Bar, 

It is recommended that this report be adopted and the recommendation be approved. 

The Committee on Criminal Law and Procedure made a report containing the fol- 
lowing recommendations: 

1. The enactment by the 1941 Legislature of the four point legislative program 
of the Interstate Commission on Crime of the Couneil of State Governments, covering 
the following: 

(a) The act for the fresh pursuit of criminals across State lines. 

(b) The revised act for uniform extradition. 

(ec) The revised uniform act for the removal of out-of-state witnesses, 

(d) The act for the supervision of out-of-State parolees and probationers. 

(e) The execution of the interstate compaet under such act, to the end that the 
States may actively cooperate to control crime and protect its citizens. 

2. That the following resolution be passed requesting our Senate and Congressional 
Representatives in Washington, seek the enactment of a statute, substantially as follows: 

“That whenever any collector, deputy collector, agent, clerk or other 
employee of the United States in the course of an investigation of income 
taxes, ascertains that money has been illegally paid to and received by any 
Federal, State, County or Municipal officer, it shall be the duty of such 
investigating officer, at the expense of the United States, to forthwith 
appear before the next Grand Jury of the County of such officer’s resi- 
denee, and submit to sueh Grand Jury all the facts and cireumstanees con- 
cerning such illegal payment. This law shall apply to income tax investi- 
gations heretofore and hereafter made.” 

This report was adopted and recommended to the Association for adoption by it. 

The Conference of Bar Delegates passed the following motion: 

“It is the sense of this Conference of Bar Delegates that the civil rules 
of Federal Procedure, to the extent that they are adaptable to Florida eon- 
stitutional provis‘ons, be adopted, and that the present President appoint a 
Committee to work to that end so that they may be adopted forthwith.” 

This motion was passed with the recommendation that it be adopted by the Assoeia- 
tion at this annual convention. 

The Conferences were well attended, and in order to save the time of this Association, 
these Committee reports were received and adopted by the Conference and are reeom- 
mended to the Association for adoption by it. 

Respectfully submitted, 


JOIN DICKINSON. 


ADOPTED UNANIMOUSLY. 
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FEDERAL RULES COMMITTEE HOLDS MEETING 


The Federal Rules Committee and the Executive Council of the Florida State Bar 
Association had a joint meeting on Saturday, May 11, 1940, at Cedar Keys, Florida. 
It was the unanimous opinion that the committee should take immediate steps to adapt 
the Federal rules to the State practice, and submit such adaptation to the members of 
the Bar. A number of sections ot the Federal rules of civil procedure were assigned 
to each member of the committee, and they are to make an immediate study of them 
and report to the chairman. After the committee has agreed on the new Florida rules 
of civil procedure, they will then be printed in the Law Journal and mailed to every 
attorney in Florida listed in Martindale-Hubbell Law Directory. There will be included 
in the same issue of the Journal a copy of the petition to the Supreme Court to promul- 
gate these rules, and a notice of the date of the hearing will also be published in this 
issue of the Law Journal so that every lawyer in Florida will be on notice of the pre- 
sentation of these new rules to the Supreme Court. It is hoped by the committee that 
they will have these rules completed so that they may be published in the June issue of 
the Journal, and an attempt is being made to obta‘n a date for hearing on said rules 
during the latter part of June or the early part of July. 


The State of Arizona has already adopted these rules, and in the May, 1940, issue 
of the American Bar Journal, Justice Lockwood of the Supreme Court of Arizona states: 


“When the new codes were distributed to the State Bar, for the first time 
some substantial opposition to them appeared. While part of it was based 
upon a genuine doubt as to the advisability of specific changes, it was ap- 
parent the majority was due to the very human and natural inertia of all 
men when a change in existing procedure is suggested, As said by one of 
our ‘elder statesmen’, ‘I have spent forty years in learning our present 
procedure and now I must start anew with the boys who have just been 
admitted.’ This, however, has been the case with all reform movements 
and was not unexpected, and, like the opposition to other reforms, we 
feel sure that a better acquaintance with the practical operation of the 
new codes will remove any honest objections which now ex’st. In fact, 
even in the three months in which the civil code has been in operation 
many of its strongest opponents have abandoned their criticism.” 


The chairman of the Federal Rules Committee in Florida recently wrote Professor 
Floyd E. Thomas of the University of Arizona, who has delivered a series of lectures 
on the Federal rules to the lawyers in his State, to ascertain how the lawyers ot Arizona 
had received the new Federal rules. In a letter dated April 28, 1940, Professor Thomas 
said: 


“As to reception of the rules * * * the profession had about six months’ 
notice before the rules went into effect, after their promulgation. Even 
then many of the lawyers and judges, absorbed with present-day questions, 
were not prepared for the change. Some of them never will be satisfied 
that the change was proper. These more conservative lawyers and judges 
had the old procedure thoroughly learned and they did not want to give 
up that advantage—or are now unwilling to study hard enough to learn 
the new. Most of the Bar, however, have accommodated themselves to the 
change, are willing to make the sacrifice of time in study to achieve uni- 
formity, and consider that the reformed procedure is a step forward, At 
the Bar meeting just held (at Grand Canyon) there was no evidence what- 
ever of dissatistaction—in fact, the only reference to the new civil pro- 
cedure was a motion that the Bar Governors refer to the Procedure Com- 
mittee a re-study of one or two rules where ambiguity in wording had pro- 
duced some confusion. I think that the Bar as a whole appreciates the 
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fact that the rules are here to stay, in Federal courts, and that in the long 
run there will be an advantage in having the same system in State courts. 
Particularly this is the thought of the younger men, with their best years 
of practice ahead.” 


The Federal Rules Committee at its Cedar Keys meeting were unanimous in their 
opinion that the adoption of the Federal rules of civil procedure in State practice would 
be a great step forward in Florida legal history, and would aid the attorneys of this 


State in recapturing much of the business that is escaping from them on account of the 
delays in court procedure. 


MINUTES OF MEETING OF EXECUTIVE COUNCIL 
HELD AT CEDAR KEYS HOTEL, CEDAR 
KEYS, FLORIDA, MAY 11, 1940 


The Executive Council of the Florida State Bar Association met at 11:30 o’clock 
a. m., May 11, 1940, at the Cedar Keys Hotel, Cedar Keys, Florida, the same being 
a joint meeting with the Committee on the New Federal Rules. 
present were: 


Members of the Council 


J. Velma Keen, President, E. Dixie Beggs, Jr., Ed R. Bentley, J. Lance Lazonby, 
D. H. Redfearn, J. M. Whitehurst, John Dickinson, Secretary-Treasurer, together with 
John H. Murrell and William H. Rogers of the Committee on the New Federal Rules. 
Honorable Rivers Buford, of the Supreme Court and J. C. Adkins, of Gainesville, and 
Fred M. Burns, Assistant Attorney General, from Tallahassee, were also present. 


The membership application of Wylie C. Banks, of Daytona Beach, Florida, was 
approved. 


There was considerable discussion regarding the creation of the Executive Seeretary- 
ship to become effective January 1, 1941, but no action was taken. 


There was considerable discussion regarding the proposed new Federal rules and the 


committee was instructed to present the same to the Supreme Court at the earliest 
possible moment. 


A motion prevailed that the proposed new Federal rules together with their petition 
for promulgation, addressed to the Supreme Court, be printed in the June issue of the 
Law Journal and that the same be mailed to every attorney listed in Martindale so that 


they might have notice and knowledge of these rules and what is requested of the Supreme 
Court. 


Ed R. Bentley was selected as Editor of the Law Journal for this coming year. 


A motion prevailed that the President be authorized to appoint the special commit- 
tees which he recommended to the Council to further carry out the work of the Asso- 
ciation. 

There being no further business the meeting adjourned to mect in Tallahassee at 
the time the proposed new Federal rules are to be submitted to the Supreme Court for 
promulgation. 


JOHN DICKINSON, Secretary. 


FIVE APPLICANTS PASS FEBRUARY 
BAR EXAMINATION 


Harper, Samuel A., Cocoa, Fla.; Pishnery, James, ¢/o J. L. Lee, 216 Main St., 
Room 202, Jacksonville, Fla.; Rosemond, St. Julien P., 948 S. W. 3rd St., Miami, Fla.; 
Schmidt, Frederick H., 4318 Forest Ave., Norwood, Ohio; Watson, Y, L., Jr., Qunicy, 
Fla. 
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Junior Bor ection 


OFFICERS AND EXECUTIVE COUNCILMEN: 


W. P. SIMMONS, JR., President Cc. C. HOWELL, JR., Secretary-Treasurer 
H. 0. ENWALL RICHARD J. GARDNER J. LANCE LAZONBY 
NEIL C. MeMULLEN BEN C. WILLIS 


HAROLD B. WAHL 


MINUTES: JUNIOR BAR SECTION 
FLORIDA STATE BAR ASSOCIATION 
SIXTH ANNUAL MEETING 
JACKSONVILLE 


The sixth annual meeting of the Junior Bar Section, Florida State Bar Association, 
was called to order by President Simmons at 12:30 p. m., on the Friday afternoon of 
April 19, 1940, in the banquet hall of the George Washington Hotel in Jacksonville. 


The largest attendance in the listory of the section was noted; and in this gathering 
were also observed Cireuit Judge Frank A. Smith of Oriando, County Judge J. Ollie 
Edmunds of Jacksonville, and Dean Paul A. Raymond of the Stetson University Law 
School, with a number of the seniors therefrom. 


After President Simmons presented his officers of the year just eoneluded, and 
subsequent to the reading and approval of the minutes of the preceding meeting at 
Belleair, it was determine, on appeal from a ruling of the chair to the contrary, that the 
regular constitutional order of business be altered to permit of the election of new officers 
in the first instance. 


This was dene upon the report of the nominating committee; and the following 
men were duly elected to the hereinafter enumerated respective offices : 


President: J. Lance Lazonby, Gainesville. 
Secretary-Treasurer: Charles C. Howell, Jr., Jacksonville. 


Executive Councilmen: Richard J. Gardner, Quiney; William A. Gillen, Tampa; 
Donald K. Carroll, Jacksonville; W. O. Mehrtens, Miami; Ben C. Willis, Tallahassee. 

Wm. P. Simmons, Jr., of Tallahassee, automatically beeame, as immediate past 
president, an ex-officio member of the Couneil; and gave, as the next order of business, 


his review of the year’s activities. 


Committee reports were then received, accepted, and filed, from each of the fol- 
lowing: 


I. Dixie Beggs, Jr., of Pensacola, Chairman of the Law Book Committee. 

John W. Donahoo, of Jacksonville, Chairman of the Unification Committee. 
Donald K. Carrol, of Jacksonville, Chairman of the Publie Relations Committee. 
Melbourne L. Martin, of Miami, Chairman of the Unauthorized Practice Committee. 
Sam T. Dell, Jr., of Gainesville, Chairman of the Membership Committee. 


The floor was declared open for suggestions relative to anyth'ng in connection with 
the Junior Bar Section or its future work; and these thoughts were fortheoming : 
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C. Clyde Atkins of Stuart moved that the officers of the Senior Section be requested 
to publish in the Law Journal all lectures given at each of the various judicial cireuit 
legal institutes. This motion was duly carried; and the Secretary directed so to do. 


Donald Walker, of Orlando, observed that the oft-diseussed index to the Florida 
Law Journal would be published within the next three months. 


Richard J. Gardner, of Quincey, asked that the Seection’s Constitution be re-written 
and corrected to its proper order. 


Ben C. Willis, of Tallahassee, suggested that respective copies of our committee 
reports be furnished the corresponding committees of the senior group. 


Charles Miller, of Jacksonville, proposed the study of a contemplated statute or 
constitutional amendment imposing the requirement of a license to practice law as a 
condition precedent to election or appointment to any judicial office. 


Thomas Barton, of Jacksonville, was in favor of initiating Saturday local legal 
institutes for the benefit of the younger attorneys in various portions of the State. 


William Herin, of Miami, proposed that in the future the seniors in all of the 
State’s accredited law schools be extended an invitation to attend each annual meeting 
of the Section. 


John Donahoo, of Jacksonville, expressed an opinion that it would be well to pass 
a by-law requiring one of the five members of the Executive Council to be elected from 
each geographical section of the State. 


Judge J. Ollie Edmunds, County Judge of Duval County, spoke briefly crediting the 
Junior Bar Section for its work of the year just past. 


Harry Stewart, Jr., of West Palm Beach, took the floor in favor of a scheme to 
recommend to the Senior Section that each committee chairman of the Junior Bar be 
appointed as an ex-officio member of the corresponding committee of the Senior Section. 


A rising vote of appreciation was tendered President Simmons for his splendid 
work in office; and with this tribute the meeting was adjourned at 1:45 p. m. 


Approved : 
J. LANCE LAZONBY, President C. C. HOWELL, JR., Secretary. 


TURNER PUBLISHING COMPANY, Ine. 


2203 Biscayne Blvd. :: Miami, Florida 
ANNOUNCES A New Florida Book — FLORIDA AUTOMOBILE ACCIDENT LIABILITY 
Including automobile accident cases from the beginning of the automobile era to the 
present; this book is now ready for delivery. It is the third volume of 
ARROW SERIES LAW BRIEFS 
Bound loose-leaf, ring-binders, simulated leather, flexible cover, typewriter impression 


i 
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P. A. D.s INITIATE NOTABLES 


On Saturday, March 30, the Dunean U. Fletcher Chapter of Phi Alpha Delta, 
national honorary legal fraternity, had the high honor to initiate into its ranks the Hon. 
Glenn Terrell, and the Hon. Rivers Buford, Justices of the Supreme Court of Florida. 
Following this very solemn and impressive ceremony the chapter adjourned to the banquet 
hall of the University of Florida where it entertained at a banquet in honor of the 
Justices. 


At this banquet all sections of our State were well represented, the representation 
from the Miami Alumni Chapter being particularly large, including the Justice of the 
Miami Alumni Chapter, brother John Murrell, the District Advisor of Phi Alpha Delta 
for the Southern District, the Hon, James A. Dunn, Brother Dan Redfearn, President 
ot the Florida State Bar Association, Brother Byron Hanks, past president of the Florida 
Power and Light Company, Brother Carl Hoffman, and others. Jacksonville, Daytona 
Beach, Orlando, Tallahassee, Tampa, St. Petersburg, and other Florida cities were also 
represented, among the Tallahassee representation being two other Justices of the 
Supreme Court, Brothers Elwyn Thomas and R. H. Chapman, and Assistant Attorney 
General Lewis H. Tribble, former Dean of Stetson University. Unable to attend, but 
sending their regrets were Brothers Robert H. Jackson, Attorney General of the United 
States, who was foreed to leave Miami Beach for Washington, Fred P. Cone, Governor, 
and United States Senator Claude Pepper. 


The Justices were welcomed by Brother Jno. Tigert, President of the University 
of Florida, on behalf of the University, by Brother Joe Jenkins on behalf of the Gaines- 
ville Alumni, and by Brother Dick James, Justice of the Dunean U. Fletcher Chapter, 
on behalf of the fraternity. After the introduction of distinguished guests and alumni 
by Brother Tribble, the new Brothers, Justices Terrell and Buford, were introduced by 
Justice Thomas, along with Brother Tribble, a charter member of the Brewer Chapter of 
Phi Alpha Delta. 


Brother Buford then responded to Brother Thomas’ intrdouction with some very 
pertinent observations on the age in which we live—observations which furnished preg- 
nant food for thought, and imbued us with a desire for a better understanding of the 
problems facing us and the opportunities open to us in this modern day. Brother 
Buford’s talk was followed by one by Brother Terrell, whose keen analytical observa- 
tions touching the purpose and oath of Phi Alpha Delta will long be an inspiration to 
all of us, 

By reason of their present position in the highest judicial offices of our State and 
beeause of the high esteem in which they are held by both Bench and Bar in the State 
ot Florida, the Duncan U. Fletcher Chapter of the Phi Alpha Delta Law Fraternity 
considers it a signal honor to number these brothers among its ranks. 


Fletcher Chapter of Phi Alpha Delta will also have the pleasure of sponsoring a 
talk to the University of Florida College of Law by Brother Dan Redfearn on April 
22, immediately following the annual meeting of the Florida Bar Association in Jack- 
sonville on April 19 and 20, a meeting at which the Fletcher Chapter hopes to be well 
represented. 


On Monday, April 8, Fletcher Chapter held its monthly social meeting at Phi Kappa 
Tau house with Brothers Lazonby and Jenkins of the local alumni leading the usual 
discussion forum. With the annual spectre of examinations looming most ominously 
on the academic horizon, this will probably be the last active function of the Chapter 
for the school year. 


: 
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Bo Associations 


IN THE CIRCUIT COURT OF THE FIFTEENTH JUDICIAL CIRCUIT OF FLOR- 
IDA, IN AND FOR PALM BEACH COUNTY AND BROWARD COUNTY. 


ORDER ESTABLISHING PRE-TRIAL PROCEDURE 


The Supreme Court of Florida, by an Order entered January 12, 1940, has author- 
ized this Court to establish pre-trial procedure for all pending actions. 


This Court has duly considered the question of the approval and adoption of such 
rule. It appears, that, taking into consideration the volume and nature of the litigation 
handled in this Court and the number and location of the Attorneys practicing before 
the Court, the prompt and efficient administration of justice will be promoted by the 
adoption of such rule. 


THEREUPON, IT IS ORDERED, ADJUDGED AND DECREED, that the Court 


approves, adopts, and promulgates the rule as follows: 


PRE-TRIAL PROCEDURE: Formulating Issues. In any action, the Court may 
in its discretion direct the attorneys for the parties to appear before it for a conference 
to consider : 


(1) The simplification of the issues; 
(2) The necessity or desirability of amendments to the pleadings; 


(3) The possibility of obtaining admissions of fact and of documents which 
will avoid unnecessary proof, 


(4) The limitation of the number of expert witnesses ; 


(5) The advisability of a preliminary reference of issues to a master for find- 
ings to be used as evidence when the trial is to be by jury; 


(6) Such other matters as may aid in the disposition of the action, 


The Court shall make an order which recites the action taken at the conference, 
the amendments allowed to the pleadings, and the agreements made by the 
parties as to any of the matters considered, and which limits the issues for trial 
to those not disposed of by admissions or agreements of counsel; and such 
order when entered controls the subsequent course of the action, unless modi- 
fied at the trial to prevent manifest injustice. 


Any action may be considered by the Court on pre-trial procedure on an order of 
court entered on Motion or Stipulation of counsel, or on an order of court entered sua 
sponte. 


This Rule may be abrogated or re-instated from time to time as this Court may in 
its diseretion determine. 


DONE AND ORDERED this March 25, A. D. 1940. 
C. E. CHILLINGWORTH 


GEORGE W. TEDDER 
Circuit Judges, 
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ADMINISTRATIVE LAW—SCOPE OF REVIEW OF 
INDUSTRIAL COMMISSION’S FINDINGS 


The Florida Industrial Commission made an award to the plaintiff for disability resulting 
from an injury to his eye at the same time disallowing compensation for injuries to his leg 
and ankle on the ground that from the evidence the latter injury was not caused by the acci- 
dent upon which the plaintiff based his claim. On review by the Circuit Court a decree was 
entered providing for compensation to plaintiff for the injury to his leg and ankle as well 
as his eye as disability resulting from the accident. Defendant appealed on the grounds that 
the circuit court had erred in setting aside and vacating the order of the Commission based 
upon a finding fully supported by the evidence. Held, for plaintiff; decree affirmed. Fire- 
stone Auto Supply & Service Stores v. Bullard, 192 So. 865 (Fla. 1940). 


The Circuit Court in deciding the extent of the injury and its cause and reversing the 
finding of the Commission was reviewing a pure question of fact. Ocala Mfg. Ice & Packing 
Co. v. Preskitt, 187 So. 168 (Fla. 1939). Hesitancy on the part of the courts to allow finality 
to the findings of fact of administrative agencies may be laid to a fear of permitting such 
bodies to acquire judicial power and decide property rights of individuals. Reassuring as 
this reluctance may be, several safeguards have been perfected in order that the administra- 
tive agencies may not deny private rights or assume judicial power constitutionally granted 
to the courts. In order that the interests of the individual may be protected the following 
requirements have been established: (1) that the findings be made in accordance with law, 
(2) that the parties be given a fair and impartial hearing, (3) that the findings be supported 
by the evidence, (4) that the ruling be neither arbitrary nor confiscatory. See Tollefson, 
Administrative Finality (1931) 29 Mich. Law Rev. 839. The statute involved in the instant 
case provides such safeguards. Requirements for notice, hearing, computation of award, and 
review are all set out in the act. Work, Comp. Act, Ch. 17481, Acts of 1935 as amended by 
Ch. 18413, Acts of 1937. Since adequate provision has been made in this instance for pro- 
cedure it would seem unnecessary to require courts to review the facts found by such boards 
and commissions composed of experts in their fields, except where they have transgressed 
the legal bounds. The primary purpose behind the establishment of administrative regula- 
tion is to eliminate the inconvenience of adding to an already overworked judicial system, 
and to avoid the delays and expense involved in such proceedings. Rep. of Special Comm. 
of Administrative Law, 58 A. B. A. Rep. 407, 410, 414 (1934); 64 A. B. A. Rep. 575 (1939). If 
we fail to utilize such a system and require the courts to review questions of fact as well as 
law, then truly we have but added a useless system to the burdens of the taxpayer. Federal 
courts in reviewing cases coming within the Longshoremen’s & Harbor Workers’ Comp. Act, 
38 U. S. C. A., Sec. 901 et seq., wherein the restrictive requirement reads almost identically 
the same as that of the act controlling this case, “if not in accordance with law, a compensa- 
tion order may be set aside in part or whole,” have held that the findings of fact of the 
commissioners are final and will not be disturbed by the courts where there is some compe- 
tent evidence to support them. Obrecht-Lynch Corp. v. Clark, 30 F. (2d) 144 (D. C., Md. 1932); 
accord, Maryland Casualty Co. v. Lawson, 101 F. (2d) 7382 (C. C. A. 5th 1939). 


Although in rate cases and cases where the jurisdiction of the administrative body de- 
pends upon certain facts, some courts have allowed a review of these facts to determine the 
jurisdiction of that administrative body, Crowell v. Benson, 285 U. S. 22, 52 S. Ct. 285 (19382), 
the trend seems definitely toward a restricted limitation of judicial review of administrative 
action. Note, Finality of Administrative Findings Since Crowell v. Benson, (1938) 24 Va. L. 
Rev. 653. In later cases the courts in reviewing findings of commissioners under the Long- 
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shoremen’s & Harbor Workers’ Act, involved in Crowell v. Benson, have allowed finality to 
the commission’s findings even when the finding was one relating to the jurisdiction of the 
administrative agency. Voehl v. Indemnity Ins. Co. of North America, 288 U. S. 162, 53 S. Ct. 
380 (1934); McNeely v. Sheppeard, 89 F. (2d) 956 (C. C. A. 5th 1937); National Casualty Co. 
v. Hoage, 73 F. (2d) 850 (D. C. App. 1934), citing Croswell v. Benson, supra. 


Administrative agencies composed of experts in a particular field would seem to be fully 
as competent as juries of inexperienced laymen to decide facts, and their findings should be 
accorded the same conclusiveness, except when such findings are not within the purview of 
the statute authorizing them, or when they violate some constitutional provision. See Landis, 
Administrative Policies of the Courts, (1938) 47 Yale L. J. 519, 520. 


The Administrative Law Bill, known as the Logan-Walter Bill, which was proposed by the 
American Bar Association, has defined the review of administrative action, “to insure by 
judicial review that administrative quasi-judicial decisions and orders shall remain within 
the limitations established for them by statutes conforming to the Constitution and to insure 
that within such limitations there shall be free exercise of administrative discretion, provided 
a full and fair hearing has been accorded the citizen and provided further that the decision 
or order shall be in accordance with the law and facts established in the record.” 64 A. B. A. 
Rep. 608, supra. This bill was passed by the House of Representatives, April 18, 1940 by a 
vote of 282 to 97. 86 Cong. Rec., April 18, 1940 at 7175. 


The holding in the principal case is in line with that of previous cases in Florida. Food 
Machinery Corp. v. Baldwin, 136 Fla. 369, 186 So. 796 (1939). It seems unfortunate that the 
scope of the review required under the Florida Workman’s Compensation Act differs from 
that under the Federal Longshoremen’s and Harbor Workers’ Act though conceivably the 
same accident might involve the application of both statutes, cf Maryland Casualty Co. v. 
Lawson, supra. 


MILTON R. WASMAN. 


CONSTITUTIONAL LAW—DUE PROCESS—FOR- 
FEITURE OF LANDS FOR NONPAYMENT 
OF TAXES 


Relator’s land was sold for taxes at public sale and tax certificate issued to the state. 
After period of redemption, no tax deed having been issued, relator tendered payment of 
back taxes to the clerk of the circuit court and asked that the certificates be cancelled. The 
clerk refused to accept payment on the ground that the title to the land had vested in the 
State of Florida under the provisions of S 9, Chap. 18296, Acts of 1937, which, in effect, pro- 
vided for an absolute forfeiture of title to all lands upon which there were outstanding tax 
certificates over two years old at the time the law was to take effect. Mandamus was 
brought in the Supreme Court to compel the clerk to accept payment on the ground, inter 
alia, that the statute was unconstitutional as violative of the due process clauses of both the 
Federal and State constitutions in that the forfeiture statute contained no provision for 
notice whatever. Held, Mandamus refused. State ex rel. Hurner v. Culbreath, 192 So. 814 
(Fla. 1939). Rehearing denied, 192 So. 814 (1940). 


It had been well settled that S 1027, FLA. COMP. GEN LAWS (1927) did not of itself 
work an absolute forfeiture of title. Hightower v. Hogan, 69 Fla. 86, 68 So. 669 (1915);McNee 
v. Wall, 13 Fed. Supp. 326 (S. D. Fla. 1935). The prior statutes had provided in terms that 
the owner had the right to redeem (even after the expiration of the redemption period) until 
a tax deed had been issued and in which proceeding the owner was given notice, actual and 
constructive. S 929 et seq., FLA. COMP. GEN LAWS (1927). The result of the statute as 
construed by the court in the principal case, therefore, is that the state’s title becomes inde- 
feasible by mere operation of S 9 without any notice or proceeding to inform the owner that 
the state’s lien, evidenced by the tax certificates, will be converted into a fee simple title, or 
that his redemptive rights will be forever barred. 


The Florida Supreme Court upheld the act’s validity on the theory that under S 1027, 
FLA. COMP. GEN LAWS (1927) delinquent tax properties were forfeited to the state and 
that the purpose of the act was not to divest in the first instance but to give owners oppor- 
tunity to redeem lands they had previously forfeited; that the act was a mere termination 
of the redemption period which had been gratitously extended to taxpayers. 


In the early cases involving the validity of forfeiture statutes for nonpayment of taxes, 
due process of law was satisfied only in cases where the statute provided for a proceeding 
equivalent to office found. An absolute divestiture was not possible unless the owner was 
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given notice. Kinney v. Beverly, 2 Hen. & Mun. 318 (Va. 1808); Barbour v. Nelson, 1 Litt. 60 
(Ky. 1822); Griffen v. Mixon, 38 Miss. 424 (1860). A law which provides that lands will be 
forfeited to the state without any proceeding or judicial determination is unconstitutional as 
violative of due process of law. Parish v. East Coast Cedar Co., i133 N. C. 478, 45 S. E. 768 
(1903); Marshall v. McDaniel, 75 Ky. (12 Bush) 378. But see Fay v. Grozer, 156 Fed. 486, 494 
(C. C. D. W. Va. 1907). The Supreme Court of the United States has upheld statutes which 
declared a forfeiture after a proceeding in which the owner was given notice and opportunity 
to intervene and redeem. King vy. Mullins, 171 U. S. 494, 18 Sup. Ct. 925 (1898); Chapman v. 
Zoblelein, 273 U. S. 135, 35 Sup. Ct. 518 (1915) (cited in principal case). It would seem that 
the Supreme Court of the United States would require notice in order that the proceeding 
constitute due process of law. See Kentucky Union Co. v. Kentucky, 219 U. S. 140, 31 Sup. Ct. 
171 (1911); King v. Hatfield, 130 Fed. 564, 576 (C. C. D. W. Va. 1900). No ease other than 
the principal case has been found which has allowed a complete divestiture without giving 
notice to the owner. JACK M. GREEN. 


GIFTS—CONFIDENTIAL RELATION—PRIMA 
FACIE VOID—BURDEN OF PROOF 


Defendant, through power of attorney, managed the affairs of his brother, W, now de- 
ceased, for a period of some four and one half years. During this period, much of W’s valu- 
able real and personal property was conveyed and transferred to defendant. A change of 
beneficiary of a policy of insurance was also effected in favor of the defendant. The ad- 
ministrator of the estate of deceased brought suit to have the change of beneficiary declared 
void, and for an accounting in regard to the real and personal property. The plaintiff 
charged the defendant with the exercise of undue influence over his brother in violation of 
the trust and confidence reposed in him by his brother. From a decree dismissing the com- 
plaint, plaintiff appeals. Held, reversed; decree for plaintiff. Wilkins v. Wilkins. 192 So. 
791 (Fla. 1939). 


This decision is in accord with the great weight of authority to the effect that where a 
confidential relationship is shown to exist, a gift made to the one in whom the confidence is 
reposed is prima facie void casting the burden of proof on the donee to show that the gift 
was not the result of undue influence, deceit or other improper means. Lay v. Proctor, 147 
Ore. 545, 34 P. (2d) 331 (1934); In Re Null’s Estate, 302 Pa. 64, 153 Atl. 137 (1930; Sumter v. 
Sandifer, 18 Tenn. App. 60, 72 S. W. (2d) 782 (1933); Gregory v. Gregory, 323 Ill. 380, 154 
N. E. 149 (1926). Some courts consider the lack of independent advice an important element, 
or an additional factor, in determining the validity of the gift. Kelly v. Kelly, 107 N. J. Eq. 
483, 153 Atl. 384 (1931); Hawkins v. Gray, 128 Ark. 143, 193 S. W. 509 (1917). 


The case of Held v. Florida Conference Ass’n of Seventh Day Adventists, 193 So. 828 
(Fla. 1940) seems to represent a departure from the rule of burden of proof. The donor was 
under the influence and dominion of the defendant, Seventh Day Adventists. While in de- 
fendant’s hospital awaiting a major operation, the donor deeded a tract of land to the defend- 
ant by deed prepared by the defendant officers of the association. From a decree dismissing 
the plaintiff’s suit to set aside the deed, the plaintiff appealed. The court held, “there was 
ample evidence to sustain the findings of the Chancellor in effect that the deed of convey- 
ance was not made because of undue influence.” 


Mr. Justice Buford dissented on the ground that the record disclosed a fiduciary rela- 
tionship casting the burden on the donee to show that the gift of deed was not the result 
of undue influence. Since the chancellor did not follow the rule as to burden of proof being 
on the donee to show want of undue influence, Mr. Justice Buford thought the decree should 
be reversed. For a case of similar facts and circumstances see Wixson vy. Nebraska Confer- 
ence Ass’n of Seventh Day Adventists, 122 Neb. 771, 241 N. W. 532 (1932) where a contrary 
decision was reached on applying the rule as to burden of proof. On petition for rehearing 
in the Held case, supra, which was denied, the court referred to Adams v. Saunders, 191 So. 
312 (Fla. 1939). In that case the question of burden of proof was also under discussion. 
The majority stated the rule as in the principal case, and in applying the rule, placed the 
burden of proof on the donor. Mr. Justice Buford dissented on the ground that the chancel- 
lor “presuming he did adjudicate the question of undue influence, he did so applying an 
erroneous rule as to burden of proof.” The burden should have been on the donee, and 
Mr. Justice Buford thought the decree should be reversed for this reason. 


The court agrees that the burden of proof should be placed on the donee. Yet it seems 
that the chancellor will not be reversed if it appears from the record that the evidence 
sustains his holding, even though he has not placed the burden of proof upon the donee. If 
this is the result of the cases, as it seems to be, the rule as to burden of proof is in effect 
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abolished, and it is quite possible that the Wilkins case, supra, could easily have ended in a 
decree favorable to the defendant, as it did in the hearing of the case. The position taken 
by Mr. Justice Buford is in accord with the great weight of authority and is probably the 
preferable rule. A strict following of the rule in the hearing of the case might present a 
different picture of the case in the record on appeal. GILBERT NEWKERK. 


PARDONS—EFFECT ON CONVICTION AS 
GROUNDS FOR REVOCATION OF 
PROFESSIONAL LICENSE 


Petitioner was a licensed and practicing physician prior to Nov. 13, 1929, on which date he 
was convicted in circuit court for perjury, possession of stolen goods, and grand larceny. He 
was sentenced to five years in the state penitentiary but on March 22, 1933 he received a full 
and complete pardon. After the effective date of the pardon, the State Board of Medical 
Examiners under S 3415 of FLA. COMP. GEN. LAWS (1927) took the necessary steps to 
revoke petitioner’s license on the ground of the above conviction. Petitioner contended that 
the pardon for the offense had the legal effect to deny the Board jurisdiction to hear the 
case. Demurrer to his petition in Supreme Court for prohibition was sustained. It was 
Held, that the pardon was not a defense to the subsequent proceeding to revoke the physi- 
cian’s license on grounds of conviction of felony. Page v. Watson, 192 So. 205 (Fla. 1939). 


Section 3415 of FLA. COMP. GEN. LAWS (1927) which provides for the revocation of a 
physician’s license because of a conviction of felony is undoubtedly a valid exercise of the 
police power to protect the public welfare. A similar statute (providing for the revocation 
of license to practice dentistry) was upheld in Spencer v. Hunt, 109 Fla. 248, 147 So. 282 
(1933) and State ex rel. Williams v. Whitman, 116 Fla. 196, 156 So. 705 (1934). Neither the 
power to revoke before the pardon nor the sufficiency of the grounds prior thereto is ques- 
tioned. The question is what effect does a pardon have upon use of the conviction as grounds 
for revocation of a medical license? Statutes authorizing revocation of a professional license 
are penal in nature and are to be strictly construed in favor of the licensee. State ex rel. 
Jordan v. Pattishall, 99 Fla. 296, 126 So. 147 (1930). The revocation, suspension or annul- 
ment of physician’s license if he “has been convicted in court of competent jurisdiction of a 
felony” is provided for in FLA. COMP. GEN. LAWS (1927) S 3415. There is no doubt that 
prior to the pardon, petitioner’s license could have been revoked by the proper action. A 
pardon is to be construed in favor of the person pardoned. 46 C, J. 1192. But there is a 
wide variety of opinion as to what this construction might be. The variance of the facts 
in particular cases has given rise to what appear to be contrary holdings. Cases are numer- 
ous in support of the theory that a full unconditional pardon in legal contemplation obliter- 
ates the conviction. Ex parte Garland, 4 Wall. (333) 380, approved in Advisory Opinion to 
the Governor, 14 Fla. 319 (1872); followed in Singleton v. State, 38 Fla. 297, So. 21 (1896). Con- 
fusion arises in the cases as to whether obliteration of conviction also blots out the criminal 
acts. Some courts have distinguished between cases in which revocation is based on profes- 
sional misconduct and those in which the basis is the conviction. It has been held, under a 
statute providing for the disbarment of a lawyer on proof of conviction of felony, that the 
record of conviction could no longer be used as basis for disbarment where a full pardon 
intervened between the conviction and the disbarment proceeding. Scott v. State 25 S. W. 
337 (Tex. Civ. App. 1894); In re Emmons 154 Pac. 619 (Cal. App. 1915). See Williston, Does a 
Pardon Blot Out Guilt? (1915) 28 HARV. L. REV. 647. The view expressed in the above 
authorities is that pardon is no defense to a revocation procedure based on the acts which 
supported the conviction, but that the conviction itself can no longer be used as a basis for 
the attempted revocation of license. 


In the principal case, the court looked beyond the statute and read into it the probable 
reason for its enactment, i. e., to maintain the high moral standards of the profession. As- 
suming this to be the correct intention of the legislature, this action could be brought as 
based upon the acts of the petitioner—but the conviction itself was wiped out and is no 
longer admissible as evidence. Scott v. State, supra; and see the short but analytical dis- 
senting opinion of Justice Buford in the principal case. This is further strengthened by the 
consideration that pardons should be construed in favor of the one pardoned and that statutes 
which provide for revocation of professional licenses are to be construed strictly in favor of 
the licensee. 46 C. J. 1192, supra; State ex rel. Jordan v. Pattishall, supra. It would seem 
that the majority of the Supreme Court of Florida may have brushed over the legal techni- 
ealities involved in order to attain a desired result. In a case following shortly after the 
principal case, Page v. State Board of Medical Examiners, 193 So. 82 (Fla. 1940) it appears 
that petitioner had been convicted by jury, in another instance, of executing false and fraud- 
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ulent documents, but had been released on probation and the sentence of the court had not 
been entered. 


It is submitted that the result reached may be satisfactory, but there is some doubt as 
to the legal technicalities involved. It may be that S 34-5, supra, was intended to cover this 
case but it does not expressly do so. Perhaps part (b) should be amended to read “for con- 
viction of a felony or for proof of acts involving moral turpitude.” The Supreme Court has 
given it this construction in the principal case, but there still remains some technical objec- 
tion to the admission of the record of the conviction into evidence to prove such acts. It 
would seem that Scott v. State, supra, which supports Justice Buford’s opinion, is technically 
correct, and that there is no conviction in the eyes of the law to admit into evidence. 


S. E. MESTREZAT. 


LANDLORD AND TENANT—FORFEITURE OF 
LEASE FOR DEFAULT IN RENT—INJUNC- 
TION TO RELIEVE AGAINST 


Eviction proceedings were instituted in county court against plaintiff lessee because of 
his default in payment of rent. The default had continued for 30 days. The lease contained 
provision for re-entry in the event of default. Plaintiff brought suit for injunction against 
county judge and landlord to restrain from continuing the eviction proceedings and tendered 
amount of defaulted rent to the court. From a decree by the circuit court for the defendant 
and denying the injunction, plaintiff appealed. Held, for defendant. Decree affirmed, on 
ground that the equities were with the landlord. Roberts v. Peacock, 193 So. 548 (Fla. 1940). 


In an earlier case in Florida, the landlord was enjoined from evicting the tenant, the 
court holding that it had inherent power to relieve a tenant from forfeiture of his estate for 
failure to pay rent as required by the lease. Rader v. Prather, 100 Fla. 591, 130 So. 15 (1930). 
The two cases are, of course, consistent. 


At common law, in the absence of a provision for re-entry, the non-payment of rent does 
not operate as a forfeiture of the term, but provisions in leases for a term of years for 
forfeiture or rights to re-enter are valid and enforceable at law. See note, 127 Am. St. Rep. 
84 (1908). The parties to a lease for a term of years may lawfully provide for its forfeiture 
for breach of the lessee’s covenants or the conditions contained therein; and while the courts 
are said to abhor forfeitures, they will not hesitate to give effect to such provisions when 
clearly provided for by the parties. Wheeler v. Earle, 5 Cush. 31 (Mass. 1849); Clark v. Jones, 
1 Denio 516 (N. Y. 1845). It has been held that although both courts of law and courts of 
equity have always strictly construed provisions for forfeiture in ordinary leases, when the 
parties have made express stipulations which will admit of but one interpretation, not to give 
effect to those stipulations would be to make a new contract for the parties, instead of con- 
struing that which they have made for themselves. Westmoreland & Cambria Natural Gas 
Co. v. DeWitt, 130 Pa. 235, 18 Atl. 724 (1889). However, it has long been the policy of courts 
of equity to restrain proceedings at law whenever through mistake, accident, or fraud, one 
of the parties to an action at law obtains, or is likely to obtain, an unfair advantage over the 
other so as to make the legal proceeding an instrument of injustice. Earl of Oxford’s Case, 
1 Chan. Rep., 21 Eng. Rep. R. 485 (1615). If the purpose of a penalty is really to secure the 
mere payment of a sum of money, courts of equity will often relieve against the penalty 
upon the payment of the amount due plus interest. Gallaher v. Herbert, 117 Ill. 160, 7 N. E. 
511 (1886). But of course a court of equity will not relieve a lessee from forfeiture of the 
lease when he fails to show facts which render it inequitable for the lessor to enforce his 
legal rights. Kanakry v. Sayles Finishing Plants, Inc., 53 R. I. 455, 167 Atl. 121 (1933). 


It is submitted that the principal case, in basing its decision on the equities involved 
rather than on lack of power, was correctly decided. By statute in Florida, a right of entry 
is given to a landlord when the tenant defaults in payment of rent. FLA. COMP. GEN. 
LAWS (1937) S 5398. The tenant may be removed when he holds over without permission 
after default in payment of rent pursuant to the agreement under which the premises are 
held. Id. S 5399. In some jurisdictions in which penalties provided for by the parties may 
be relieved against, statutory forfeitures are held to be beyond the power of equity to set 
aside. Clark v. Barnard, 108 U. S. 436, 2 Sup. Ct. 878 (1883). The effect of the statutory 
provision seems not to have been considered either in the principal case or in the earlier 
case of Rader v. Prather, supra, but it is difficult to see why forfeitures provided by statute 
and those provided by the parties should stand on different footings. 


HERMAN M. BERK. 
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MORTGAGES—ACKNOWLEDGMENT OF MARRIED 
WOMEN—ESTOPPEL TO DENY 


Wife willingly signed a purported acknowledgment of a mortgage of the homestead, 
owned by the entireties with her husband. He took it to a notary public who authenticated 
it, although the wife was not present. Mortgage recorded and husband received the con- 
sideration. He made interest payments to the mortgagee. The mortgage was then assigned 
to the plaintiff and upon default in payments plaintiff instituted foreclosure proceedings. 
Wife defended on ground that acknowledgment was not authenticated in the manner required 
by FLA. COMP. GEN. LAWS (1927), SS 5660, 5674-5676. Held, for plaintiff; wife estopped 


to plead improper authentication of the mortgage. New York Life Ins. Co. v. Oates, 192 So. 
637 (Fla. 1939). 


This case has been before the Supreme Court on three previous occasions. On its first 
appearance, it was held that the certificate of a married woman’s acknowledgment is void if 
the married woman did not in fact appear before the officer authorized to take the acknow- 
ledgment. Oates v. New York Life Ins. Co., 113 Fla. 698, 152 So. 671 (1934). On rehearing, 
this holding was reversed, on the ground that the circuit court should have adjudicated the 
issue of estoppel. New York Life Ins. Co. v. Oates, 122 Fla. 590, 166 So. 269 (1936). Follow- 
ing another trial and appeal from the decision of the circuit court, it was held that there 
was not sufficient evidence for the application of the doctrine of estoppel; that estoppel 
could exist, if at all, only by a clear, affirmative showing that the married woman by her 
words or conduct placed herself in the inequitable position of inducing or consenting to the 
loan, or impliedly authorized her husband to cause the certificate of acknowledgment to be 
executed and then availed herself of the legal defense that she did not legally execute the 
instrument. Oates v. New York Life Ins. Co., 130 Fla. 85, 178 So. 570 (1937). By its final 


decree in the principal case, the court was of the opinion that there was such a clear affirm- 
ative showing. 


Numerous cases hold that where a person executing a mortgage appears before the offi- 
cer taking the acknowledgment, the officer’s certificate is deemed to be conclusive of the 
facts recited in it and cannot be impeached except for fraud or duress. Smith v. McEwan, 
119 Fla. 588, 161 So. 68 (1935); Randall v. Twitchell, 98 Fla. 565, 124 So. 121 (1929); Hall v. 
Farman, 94 Fla. 682, 114 So. 560 (1927); Hutchinson v. Stone, 79 Fla. 157, 84 So. 151 (1929). 
Other cases, however, on facts similar to those of the principal case, hold that where the 
person executing a deed or mortgage did not in fact appear before the office taknig the 
acknowledgment, the purported deed or mortgage is a nullity. The jurisdiction of the officer 
is held to depend upon the presence of the person purporting to make the acknowledgment. 
Suttle v. Wold, 117 Fla. 802, 158 So. 447 (1935); Helland v. Evans, 113 Fla. 829, 152 So. 623 
(1934); Smith v. Hogan, 117 Fla. 82, 157 So. 183 (1934); Flowers v. Schenck, 110 Fla. 256, 148 
So. 581 (1933); Murphy v. Duncan, 111 Fla. 548, 149 So. 594 (1931). The doctrine of estoppel 
seems not to have been considered in any of these cases. 


The manifest purpose of statutes requiring a separate acknowledgment is to protect 
married women against fraud and imposition by their husbands and others. Such statutes 
are looked upon as shields for protection, but they were never meant to operate as instru- 
ments for perpetrating fraud and imposition upon others. Kansas City Life Ins. Co. v. 
Harroun, 44 Idaho 6438, 258, Pac. 929 (1927). The principal case, it is believed, is sound. To 
permit a married woman to escape the burdens of an agreement into which she has willingly 
entered and the benefits of which she has received, by merely showing that she signed out- 
side of the presence of the authenticating officer, is to open the door to fraud and collu- 
sion. The purpose of the requirement of presence is to make sure that the signing is en- 
tirely voluntary. The doctrine of equitable estoppel seems eminently appropriate to cases 
similar to the principal case. RAPHAEL K. YUNES. 


‘ 
— 


The Annotator 


THE LAWYER PROFITS BY HIS 
EFFORTS 


I. HE HAS A COMPLETE LIBRARY CONSIST- 


ING of many thousands of volumes at his disposal. 


Il. HE MAKES YOUR ENTIRE SEARCH. The 
author of the AMERICAN LAW REPORT ANNO- 
TATION (the A.L.R. kind), when assigned a point 
of law, searches out every possible source of infor- 
mation on the subject, collecting all cases in point. 


Ill. HE PROVIDES CERTAINTY OF EXHAUSTIVE 
AND THOROUGH COVERAGE. With all of the 
authorities before him he appraises each case with 
the mind of an expert in order that he may show its 
exact bearing on the subject. 


IV. HE FURNISHES YOU A PRE-PREPARED 
BRIEF. By utilizing his experience as an expert 
legal author he draws from the cases the rules and 
applications, and when there are various views he 
gives you the benefit of wise editorial comment 
thereby avoiding case confusion from which the in- 
dividual briefer often suffers. 


V. HE HELPS YOU AVOID THE DRUDGERY OF 
SEARCH. The A.L.R. owner with over 12,000 of 
these carefully prepared annotations is saved many 
hours of search and briefing time. 


TOE LAWYERS CO-OPERATIVE PUBLISHING COMPANY 
Rochester. New York 


BANCROFT-WHITNEY COMPANY 
San Franciseo. California 


‘ 
| 
= 
/ 


( 


We 


LOR! DA COAsr 
Ne matter what part ef Florida you’re planning went Hop,. 
te visit ... no matter how much or how little “ 


you’re planning to spend... “COLLIER” is the 
ene name to remember!—Collier chain of hotels. 


Year Round Hotels 


TAMPA TERRACE 
and FLORIDAN 
Tampa 
LAKELAND 
TERRACE 
Lakeland 
DIXIE COURT 
W. Palm Beach 


Seasonal Hotels 


Open Dec. Ist---Apr. 10th 
ROYAL WORTH 
W. Palm Beach 


MANATEE RIVER 
Bradenton 
SARASOTA 
TERRACE 
Sarasota 
CHARLOTTE 
HARBOR 
Punta Gorda 
GASPARILLA INN 
Boca Grande 
EVERGLADES INN 
Everglades 
USEPPA INN 
Useppa Island 


LAKELAND 


TAMPA 


OF Tyg 


BRADENTON 


USEPPA ISLAND 


ENS 


For sportsmen, for motorists, for leisure-seekers, for 
season residents or two-week vacationists . . . Collier 
hotels provide a warm and friendly Florida welcome! 


Apply to TRAVEL AGENT or address individual hotel managers er 


COLLIER FLORIDA COAST HOTELS 


HOTEL TAMPA TERRACB 


TAMPA, FLA. 


745 FIFTH AVENUE 
NEW YORK, N. Y¥. 


: 4 
| 
: IF = : 
A 
: : 
= 
= — 
== ym W. PALM BEACH : 
Al 
: \ 8 : 
4 


Start righ E.... W APPROACHING ANY LEGAL PROBLEM 


Always Consult 


AMERICAN JURISPRUDENCE 


FIRST 


IN THIS WAY THE INVESTIGATOR— 


(1) refreshes his recollection of the con- 
trolling fundamental principles 


(2) obtains the necessary broad view of 
the subject involved 


(3) notes the bearing of his question on 
related topics 


(4) is placed in touch with leading cases 
that are readily available 


(5) is referred to annotations that cite and 
analyze every pertinent decision 


(6) has for his guide a reasoned text based 
on authorities of exceptional sound- 
ness. 


Resort to American Jurisprudence first, 
check your contentions with its text, and 
rest on its high authority. 


Published jointly and sold exclusively by 


BANCROFT-WHITNEY COMPANY 


SAN FRANCISCO, CALIFORNIA 


THE LAWYERS’ CO-OPERATIVE PUBLISHING CO, 


ROCHESTER, NEW YORK 


: 


NEW HOTEL 
AYF LOWER. 


THE PRIDE OF JACKSONVILLE 


NO INCREASE 
IN RATES... 


ROBERT KLOEPPEL HOTELS 
ALSO 


HOTEL GEORGE 
WASHINGTON 


WEST PALM BEACH 


HOTEL 
FLAGLER 


JACKSONVILLE 


WHEN IN 
Jacksonville 
and 
West Palm Beach 


STAY AT 


FLORIDA’S 
FINEST HOTELS 


JACKSONVILLE * FLORIDA 


HOTEL 


WONDER HOTEL 
ef THE SOUTH 


NO INCREASE 
IN RATES... 


EVERY MODERN 
CONVENIENCE... 


GARAGE DIRECTLY CONNECTED 
WITH LOBBY... 


ROBERT KLOEPPEL HOTELS 


= 
JACKSONVILLE * FLORIDA 
: 
: 
LOBBY... E : 
| E 
| 
GEORGE WASHINGTON 
| 
=] 
t=] i=} 


Most Interesting Titles 


LAW and THE PROFITS 


By CHARLES FRANCIS COE 
Beautifully Bound in Blue Cloth, Gold Stamped 


$3.00 delivered 


Mr. Coe’s experience with “The Trapper”, a 
Florida cracker, makes good reading and 
teaches an excellent lesson. His sage advice 
on preparing legal instruments is priceless. 
He speaks with authority on words and his 
chapter on their use is excellent. Again when 
he discusses the ticklish topic of fees his sug- 
gestions and thoughts are helpful, although 
he wisely refrains from marking out a for- 
mula for assessing fees. 


CHANDLER --- 


THE TRIAL OF JESUS 


From a Lawyer’s Standpoint 
Two Volumes — Handsomely Bound 


SPECIAL PRICE ON A LIMITED EDITION 
$3.50 delivered 


(Formerly sold for $12.00) 


Vol. 1, The Hebrew Trial of Jesus, Vol. 2, The 
Roman Trial. Taken together they compre- 
hend the most important and famous judicial 
transaction the world has ever known. “THE 
TRIAL OF JESUS” has had such an enthus- 
iastic reception throughout the country we 
cannot urge you too strongly to take advan- 
tage of this limited offer. Nothing like it has 
ever before been published. 


3| 
| 
—— 
=} 
ij 
4 
| 
THE HARRISON COMPANY - Law Book Publishers - Atlanta 
{=| 
| 


